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PAGE

ACQUITTAL BY MAGISTRATE—Subsequent proceedings under s. 167 (8),
Sea Customs Act for confiscation before Collector of
Customs—Jurisdiclion of Collector—Judicial——When wiit of
prohibition lies~—~Criminal Procedure Code, <. 5 (2) and s, 182 (1),
Sea Cusfoms Act==No inconsistency between—S. 403 (1), Criminal
Procedure Code—Offence—S. 26, Gemeral Clauses Act and
s. 2 (42). The applicant was tried before the Subdivisional
Magistrate, Insein, for an offence under s. 24 (1) of.the
Foreign Exchange Regulation Act for attempling to export
money without the requisite permit from the Controller of
Foreign Exchange. And, during the pendency of the trial
the Collector of Customs, Rangoon, took proceedings under
s. 167 (8) of the Sea Cust)ms Act against applicant for
confiscation and imposition of a penalty, but the proceedings
were stayed by the Collector pending the decision of the Sub-
divisional Magistrate. The Subdivisional Magistrate acquitted
the applicant. In spite of such acquittal, the Collector decided
to proceed wilh proceedings before him, The applicant moved
the Supreme Court. Held : That the acquittal was a bar to the
continuation of the proceedings before the Collector of Customs..
The Collector of Customs when ke imposes fines and penalties
under the Sea Customs Act exercises ajudicial function. He is
for the time being a Judge bound fo act in his individual judg=
ment, In such proceedings it is not competent for him to take
legal advice nor for others to give legal advice. Where there is
another remedy open to an applicant he is not entitled to a writ
of Mandamus; but where an inferior judicial tribunal is found
to be usurping a jurisdiction not properly vested init, a writ of
prohibition clearly lies. Ranchhoddas Jethabhai & Co. v,
The Secretary to the Union Government, Ministry of Judicial
Affairs and two, B.L.R. (1950) (S.C.) 68, referred to and
followed. A Criminal Court proceeds on allegations of fact
in a complaint to determine whether such facts would
constitute an offence. When the facts alleged constitute offenice
both under s. 24 (I) of the Foreign Exchange Regulation Act and
s. 167 (8! of the Sea Customs Act then on proof of such facts the
Magistrate is bound to convict the accused under both the Acts
even though the complaint mentions only Foreign Exchange
Regulation Act. When the accused was acquitted by the
Magistrate, such acquittal would be a complete answer under
s, 403 (1) of the Code of Criminal Procedure to a trial.for an
offence under s, 167 (8 of the Sea Customs Act. S. lof the
Criminal Pracedure Code in enacting “-mnnthing ~in the Code
affecting any special or local law or special jurisdiction or power
conferred,” etc,, has qualified the words-by the phrase*‘in the
absence of any specific provision to the contrary.” There is
specific provision to the contrary in §. 5 (2) of the Code, The
proceedings before the Magistrate and before the Collector of
Customs are not different. There is mo incousistency between
s. 5. (2) of the Code of Criminal Procedure and s. 182 (I} of the
Sea Customs Act as there are no express words inthe latter
abrogating the jurisdiction of the ordinary criminal courtsy
consequently the contention that the Customs Authority had
exclusive jurisdiction to try the offence under s. 182 (I):of the
Sea Customs Act is not tenable. Nor can the jurisdiction, which
the Magistrate had, come to an end because notice was given of
proceedings before the Collector of Customs. The Criminal
Court once seized of jurisdiction cannot have that jurisdiction
taken away lightly and there is no warrant for such taking away
in the Sea Customs Act. Both in India and in Burma the word
* offences” is used and not ** Crimes ” as in England. * Offence "
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PAGE

is described in s. 2 (42) of the General Clauses Act, In

England it is possible to define* offence” as meaning any act
which is not a “crime” in some limited cases. Madhowjfi
Thawor v. Yar Hussain Hydor Dasti and another, (1926) A.L.R

Sind 40; Reg. v. Tyler, (1891) 2 Q.B.D, 588, referred to and
distinguished. There is also no warrant for grouping offences

under s. 167 of the Sea Customs Act into criminal acts and
non-criminalclass,

SHyAM SUNDER ANANDA v. THE COLLECTOR OF CUSTOMs,
. RANGOON soe (XX} o L11] - X 28

ApmissioN—S. 31 of Evidence Act—Presum ption against person not
giving evidence in suppori—Decision of Court could not vest on
suspicion—Attestation how far creales estoppel. Held : S. 31 of
Evidence Act provides that admissions are not corclusive of the
matter admitted. Where a person is not a party to a deed
there is no estoppel by that deed, The party making an
admission may give evidence-to rebut the.presumption that
arises apainst him owing to the admision ; but unless and until
that is satisfactorily done, the fact admitted must be taken to be
established, Rani Chandra Kunnwar v, ChaudhriNarfet Singh
and others, (1907) L.R.34 I.A, 27, followéd. #resumptions are
necessarily made against a person who will not subject himself
to examination, when a primd facie case isestablished against
him and by his own evidence he might have to answer it.
The true object-to be achieved can only be furthered with
‘propriety by the testimony of the party who, personally knowing -
the whole circuinslances of the case, can dispel the suspicions
attaching to it, Nawab Syud Allee Shah v. Mussamut Amanee
Begum, 19 W.R, 149; Sardar Gurbakkshk Sgngh v. Gurdial
Singh and another, AILR. (1927) (P.C) 230, followed, It is
essential to take care that a decision of the Court rests not
upon suspicion but upon legal grounds established by legal:
testimony. Sreeman Chunder Day v, Gopaulchunder Chuckerbutty
and others, 11 Moore’s 1,A. 28.. Mere attestation of a
deed by itself does not estop a man from denying anything
excepting that he has witnessed the execution of the deed. It
confesses neither directly nor by implication anv knowledge
of the contents of the document. Attestation may take place in
such circumstances as would show that the witness did in fact
know the contents of the document; but no such knowledge
ought to be inferred from the merg fact of attestation.
Panduroug Krishanaji v. Markandeya Tukavam, (1922) LL.R.
49 Cal. 334 ; Banga Chandra Dhur Biswas v, Jagat Kishore
Chowdhuri, (1916) ILR.44 Cal. 186 ; L.R. 43 I A. 249, {ollowed.

Daw CHo . U GANNI AND OTHERS ... e 15

AGRICULTURAL COMMITTEE WHETIIER CAN DISLODGE OWNER IN
POSSESSION OF LAND e 222

APPEAL BEYOND TIME TO THE DISTRICT LAND COMMITTEE oo - 88

FROM CONVICTION,- POWERS OF APPELLATE COURT 148
APPELLATE COURT (CRIMINAL). POWERS OF & P ¥ T 3

APPLICATION FOR DIRECTION IN THE NATURE OF CERTIORARI--Tke
Court of lndustvrial Ariatration passing an award directing the
B.O.C. fo investigate the possibilitics of river transfort— Whether - = . &
according tolaw. Where the President referred to the Court of
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Industrial Arbitration a dispute between the Burma Qil Company
Ltd. andthe Oil Refinery Workers, Sytiam and the Court by its
award directed the Company to investigate the ppssibilities of
river transport of crude oil to Syriam within three months and
mentioned that the arbitration court would reconsider the
queslion of retrenchment of employees thereafter. Held ; That
the court acted arbitrarily and without jurisdictionin directing
such “investigation and they allowed their judgment regarding
reasonableness or otherwise of the proposed retrenchment to be
influenced by extraneous and irrelevant considerations. In the
ordinary course the Company for many years befere the war
used 10 get crude oit for refinement at Syriam through their pipe-
line and their present plan for rehabilitation is’3n” accordance
with the said cnurse. . The operation . of the pipé-line . is. the-
essential link in that plan. The direction to investigate the
possibilities of river transport irnplies that the ordinary course of
such business should be aliered for the time being and the court
of Industrial Arbitration had no authority to direct such
alteration or to decide in what manner the Company should
carry on their business.

THE BURMA Q1L ComPaNY, LTD. w%. THE COURT OF

INDUSTRIAL ARBITRATION, BURMA AND ANOTHER oo

APPLICATION FOR WRIT OF CERTIORARI—Trade aisphte—d4wardof
gratuily—Whether a trade disputec—Judicial diserction—No
gratuity in Standing Order forthe Stateand “Stule parincred” mills
if conclusive, When the applicant published 2 notice lo close in
April 1949 their business as Saw Millers and in anticipation of
such threatened closing.down the Workers' Union made
demands for  gratuities which were met in part and on a
reference 1o the [ndusirial Court an award was passed raising the
scale of such gratuities and this was challenged by an application
to the Supreme Court for. a writ of certiorari and prohibition.
Held : That an Industrial Court must ‘necessarily . substitute: its
discretion for that of the employers or the employees or both
whenever occasion arises in all matters within its jurisdiction.
Industrial Arbitration may involve the extension of an existing
agreement or the making of a new one, or in general the
creation of new obligation or modification of old ones. Western
India Automobile Association v. Industrial Tribundl, Bombay
and others, (1949) F,C.R. 321 at 345, referred to.
The fact that in the Standing Order for the State and  State-
partnered mills there is no provisioa for payment of gratuity had
been taken into account by the Court and it considered and
concluded that the Standing Orders cannot be regarded as final
on the subject. Ithad jurisdiction te di-ect such payments and in
making the award it did not exceed its jurisdiction.

STEEL BROTHERS & Co. LTD. v. ‘THE COURT OF

PPAGE-

57

216.
158,

. INDUSTRIAL ARBITRATION, BURMA AND ONE s
APPOINTMENT OF CHAIRMAN OF STANDING COMMITTEE OF RANGOON _
MUNICIPALITY . e
ATTESTATION HOW FAR CRFATES ESTOPPEL o

AUTHOR!ITY OF Manugye ...
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g 108,
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Bond fide oCCUPATION 241

BupDHIST LAW—S, 13, Burma Laws Act, 1898—Meaningof Buddhist
Law —Desertion by couple—Whether divorce automatic after a
specified perwwd—Authority of Manugye. Held :That Buddhist
Law within tae meaning of s. 13 of the Burma Laws Act means
the Dhammathats and collection of precedents. U Pev.U Maung
Maung Kha,(1932) LL.R. 10 Ran, 261 P.C,, followed. The view
expressed in theFull Bench case of Ma Nyun v. Maung San Thein.
reporied in IL.R, {1927) 5 Ran. 537 that where a Buimese
Buddhist husband deserts his wile and for three vears neither
contributes to her maintenance nor has any communication with
her the marriage is automaticallv dissolved is incorrect. Such
conduct on the part of the husband evidences his desire for
dissoluticn ofthe marriage bond ; and cannot in itsclf suffice to
dissolve the bond created by mutual consent of the husband and
wife. Forthatbondto be disrolved itis necessary that the wife
reciprocates the desire ; and the reciprocation may be'expressor
by conduct clearly pointing in that direction. Thein Pe v. U Pel,
(1906} 3 L.B.R. 75.; Ma Saw Kin v. Maung Tun Aung Gyaw,
{1928) 6 Ran. 79; Dy. Tha Mya v Ma Khin Pu and another,
Civil 1st Appeal No. 37 of 1940—(1940) R.L.R. 807 ; Ma Ka U
v. PoSaw. 4 B.L.R. 340; Daw Kyin Hmon v. Daw Mya Gale,
ALR. (1936) Ran, 247 : Maung Thein Maungv. Ma Kywe, (1935!
13 Ran, 4123 Ma Hnin Zanv. Ma Myaing, (1935) 13 Ran. 487 ;
Tan Ma Shwe Zin v. Koo Soo Chong (1939) R.L.R. :518 at 5633
Ma Yin Mya v. Tan Yauk Pu, {1927) 5 Ran. 406 ; Seleclions from-
the recordsof the Hluttaw, p, 24 and Civil Regular No, 12 of the
Judicial Commissioner, Upper Burmna, dated  25th. September
1892 ; U Pe v. U Mgung Maung Kha, (1932) 10 Ran. 261, referred
to. Ma Nyun v. Maung San Thein, (1927) 5 Ran. 537;
U Thein v. Ma Khin' Nyunt, (1948) B.L.R. 108. over-rvled,
Remarks in 8 L.B.R,, dissented from. The Manugye Dhamma-
that is not the paramount authority in the body of the
Dhammathats as enunciated by the Privy Council in Ma Huin
Bwinv. UShwe Gon, (1914) 8 L.B.R. 1, followed by the High
Court of Jndicature at Rangoon in Ma Nyun v.Matunug San Thein,
(1927} 5 Ran. 537. o

Dr. THA MYA ¥, Daw KHIN PU o ) ,.'.- 108

BURMA IMMIGRATION (EMERGENCY PRrovisions} AcCT, s. 4 . 197

BURMA MUNICIPAL ACT, ss. 79 AND 201—Validity of decree or order
passed by Court of compelent jurisdiction——A pplicabilityto quass-
qudicial  officials—Subsequent assessment by  Muwicipal
Committze under s. 79 (1} of the Municipal Act—Writ of
cevtiorayi—Interference by, The Finance Sub-Comuwittee of
Moulmein Municipality rccommended {o the Municipal
Committee that applicant’s damaged Mill should be assessed
at 50 per cent of the rental valve, This recommendation was
accepted by the Municipal Committee. The applicant appealed
to the Deputy Commissioner, who freating the decision as
decision  of Assessment Sub-Committee entertained the appeal
unders,79 (2)of the Burma Municipal Act and set asidethe order.
Subsequently the Municipal Committee passed a resolution to
recover arrears of tax on the basis of the original decision at
50 per cent of the rental value. The applicant appealed to the
Cummissioner who held that no appeal lay to him. The appli-
cant applied to the Supreme Court for a direction in the nature
of certiorari, Held : Though the Commissioner was wrong in
not entertaining the appeal, directions in the nature of certiorari
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are discretionary and the Court will be slow to interfere if the
result of an irregularity of an inferior tribunal has been to
promote substantial justice between the parties, Though the
Deputy Commissioner exercised jurisdiction under: s, 79-{I}. -of
the Municipal Act the applicants never took the preliminary steps
which could enable them to exercise the right of appeal. There-
fore this Court should not exercise it now. The decree or order
passed by a Court of competent jurisdiction will not be declared
void or a nullity ucless the same has been set aside in proceedings
by way of review, revision-or appeal, and this applies, in relation
to a tribunal exercising judicial or quasi-judicial functions as to a
Court. The Courthas jurisdiction to decide wrong as well as
right. S. 4. Nathanv, R. S. Samson, 9 Ran, 480 at 490, referred
to and applied. Makajan v.Narhari, (1901) 27 1.A, 216, followed,
The proceedings by the Municipal Committee by way of re-
assessment must be treated as a fresh decision under s. 79
(1) of the Act and this is so even though the Committee did not
think it was acting under the said provisions.

CASSIM JEEWA AND ANOTHER ¥, THE MoULMEIN MUNICIPALITY
BURMESE BUDDHIST LAW APPLICABLE TO SINO-BURMESE BUDDHIST ...

BURMESE BUDDHIST LAW-<=Re-marriage of mother—Esiale lo be
divided is the eskate held:by motlier at tlie re-marrigge—Shkare of
tuhenitance claimed and given—Such heir debarred from clatming
further inheritance. On re-marriage of mother ason claimed
from his mother and step-father property with which to set
himself up independently. He was givcn property and cesh
which was not less than half the estate brought by mother to the
second marriage. Demand was not for a gift but for a share.
Held : That on the re-marriage of a parent the estate to be
divided isthe estate held by the parent al the time of re-marriage.
Held further ; That.it is settle -that-when on re-marriage
of one parent, the afet child- Haren soupht ned a
share from the parent re-marrying, that child-or cht (T3
further claim in the estate of that parent. Ma On Thkin v.
Ma Ngwe Yin and another,7 Ran. 398, followed.

Daw YU AND OTHERS 9. MAUNG KHIN AND OTHERS

BYE-LAW oF HANTHAWADDY DISTRICT COUNCIL

CaAsH WHETHFR PUBLIC PRCPERTY os

[ 11 ] (127
CERTIORARI, WRIT oF—INTERFERENCE 1N MUNICIPAL ASSESSMENT ..,

CERTIORARI—Order of Controller of Immigration directing apfiicant
to leave country—Burma Ummigralion (Em:ergéricy Provisions)
Act. s. 4—Foreigners’ Act, s. 3. The applicant was granted
permission to enter Burma and work as an Assistant Editor of
2 Chinese paper for four years, the tnanager and publisher
thereof guaranteeing that the applicant would so work, Before
the expiry of the time so fixed, the applicant resigned the post
and worked as a teacher ; whereupon the guarantors withdrew
their guarantee. The Controller of Immigration, acting uvnder
orders of the Foreign Office, cancelled the applicant’s Stay
Permit and ordered him to leave the country, Held : That what
the Controller had donc was merely to carry ovtthe order of the
Government. Every country which extends its hospitality to-an
alien can withdraw it and send him back to his own Coumitry,
Every Power has the right to refuse to permit an alien to enter
the State and, if it permits an alien to enter, to annex what
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PAGE

conditions it pleases to such permission and expel or deport
him from the State al pleasure. This principle is propounded and
followed by English and American Courts and is in conformity
with the practice of every sovereign State. This principle is to
be found embodied in 8. 3 of the Foreigners' Act whereby the
President may order any foreigner to remove himself from the
Union of Burma. Without such power the position of the
State will be almost intolerable. Government was perfectly
within i's rights in cancelling the permit for breach of condition.
The King v. Secretary of Statr for Home Affairs, (1917} 1 K.B.
922 ; Aitorney-General for Canada v. Cain, (1900) A.C, 542 at
546 ; Mahler v. Eby, 254 U.S. 32, referred to.

Kyr CHUNG YORK %.THE CONTROLLER OF IMMIGRATION,
BURMA vee . 197

CERTIORARI—L¢ssee building a house on leased land and letting it
out to tenints—Application for fixation of fair rent nuder
s. 19 (2) ig) of Urban Renl Contiol Act—Assistant Controller
fixing standard rent at contract fate. Held . Before the third
provisio to s. 19 {2) {g) of the Urban Rent Control Act can
operate, it is necessary that the Controller of Rents should be
salished that the rent fixed for the first timme after 1st September
1939, whep the premises were first let was excessive or not jus
or fair, : ‘

U SEIN LIN AND ANOTHER w. THE ASSISTANT  JUDGE,
TAUNGDWINGYI AND TWO OTHERS 214

CERTIORART—Urban. . Rent Coitrol dct, s. 16-44 (4), 16-44 (2)—
Decision based on misconception of facts and wrong assumption
of law. Where the Coniroller of Rents purporting to act uncer
the Urben Rent Ccntro!l Act, s, 16-AA (4) and 16-aA (2) held that
the applicant had vacated a room and failed io give notice
thereof and that the unauthorized occupant was liable to be
evicted therefromn and there was no legal evidence of the room
having been vacated. Held : That the order itself contains a
statement of what led to the decision. Itis*‘a speaking order”
and the Supreme Court can inquire into the correciness of the
decision by certiorari. Rex v. Northumberlard Compensation
Apteal Tribunal Ex-Parte Shaw,(1951) 1 K.B. 711, referred to,

DR.R. C. DAs v, THE CONTROLLER OF RENTS, RANGOON ... 225

CERTIORARI—S, 14, Limifation Act-—Suﬁremc Court Rules, Order 21,
Rule 8—Suffcient cause—Local Authorities (Suspeusior Act,
1946 and Rules 3 (1), 7 and 8—Bye-law 4 of Hanlhawvaddy
District Council made in pursuance of s. 80 (1) of Rural Self-
Goverenment Act—Failure to advertise in conspicucus places in
the market of increase of rate—Bye-law superseded—Revision
and enhavcement af rates—Judicial or quasi-fudicial act. An
order for increase of rates of stall rent in Kayan Market was
passed and auction sale of the right to collect stall ren* at
enhanced rates was held. The applicant being aggrieved filed
anappeal to the Commissioner a: provided for by s. 80 (I) of
‘Rural Self-Government Act and on the dismissal of the appeal
revision was filed to the President, Held : Ihat time thus
occupied in these proceedings may be excluded under s 14 of
the Limitation Act read with Order 28, Rule 3 of the Supreme
Court Rules. Under Rule 3 1} of Local Authorities (Suspension)
Rules, 1946 all the existing rules and bye-lJaws under the Rural
Self-Government Act shall apply unless they are superseded.
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Bye-law 4 of Hanthawaddy District Council Public Market Bye-
laws provides that the rates of daily fees shall be fixed and be
subject to the revision by the District Council and they shall ‘be

publicly advertised in conspicuous places in the market. When

there was not public advertisement in the market this rule was
not complied with. Rule 7 of the Local Authorities (Suspension)
Rules; 1946 supersedes Bye-law 4 of the Hanthawaddyv District
Council Pujlic Market Bye-law. It provides that if it is considered
that the collection of the'rates or taxes should be saperseded or
amended, proposals for the same should be f srwarded to Govern-
ment through the Depaty Commissioner and the Commissioner.
As thisrule appliedand no reference was made to Goverament,
the order of enhancement was bad. Revision and enhancement
of rales of stall rentis jrdicial or'quasi-judicial act and therefore
amenable to the jurisdiction of the Supreme Court. As regards
autiion of stalls or collection of stall rent at revised or.enhanced
rates. they are executive acts in respect of which applications for
the wriis of cetiorari and prohibition are absolutely incompetent.

U Hlwe (a) A+E. Madari v. U Tun Ohn and one ,(1948) B.L.R. _

541 at 559-560, referred to.

U PE AND ANOTEZK v. THE HON'BLE MINISTER FOR. HEALTH
AND LocAL GOVERNMENT AND OTHERS \

CERTIORARI—S. 167 (8) of the Sea 'Customs Act—S. 3 (2) of Import
Trade Control Act, 1947—Proceedings before the Collector under
the above Act guashed. Applicant’s shop was raided by the Police
and part of the stock of uncul synthelic stone were seized and
they were later returned. Later Custom Officials went and seized
some synthetic stones and the Applicant was called upon to show
cause why penalty should not-be imposed under s. 167 (8) of the
Sea Customs Act read with 5. 3 (2)of the Import Trade Control
(Temporary) Act, 1947 on the ground: that these stones were
reported to have been imported into Burma withiott import licence
and without payment of duty. On an application to quash the

~ proceedings. Held : Thats, 167 (8) of Sea Customs Act provides
of imposition of penalty upon persons concerned in import and
exportcf prohibited goods and the burden of proof under that
section is on the accuser to prove his accusation against the
accused and unless and until the accuser can prove his allegation
the accused must be let off. Procedure adopted by the Collector
is the very antithesis of the one contemplated in s. 167 (8) of Sea
Customs Act and is a breach of thg¢ cardinal rule of criminal

jurisprudence, S. S. Anandav. Collector of Customs, B.L.R. {1951)

(S.C.) 28, distinguished.

KANTILAL GORPHANDAS SHAH v, THE ASSISTANT COLLECTOR
oy CusTOoMS (PREVENTIVE) ’

e

CHAIRMAN OF STANDING COMMITTEE OF RANGOON MUNICIPALITY
* ADINURNING ELECTION OF CHAIRMAN : DATE TO BE FIXED
LATER .- ven. .es ae

“vs

C1Ty oF RANGOON MUNICIPAL AcT, RULE 251, CH. IX, ScH.I

C1viL ProcepURE CODE, ss. 47,104 AND ORDER 43

ree

- ORDER 47 APPLY TO SUCH REVIEW UNDER

s, 21-A oF THY URBAN RENT CONTROL ACT oo .
COMPENSATION, OWNER. TENANT IF OWNER
‘CONFISCATION oue e -
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CONSTITUTION ACT, 8s. 222 (3) anDp 146

s sav ads

CONSTRUCTION OF STATUTES oas cae »es
+~RULE OF Ejusdem generis e
CONTRIBUTION TQ PROVIDENT FUND e

CONTROLLER OF IMMIGRATION ; ORDER DIRECTING A PERSON TO LEAVE ‘

COUNTRY en s . ee

COURT—JURISDICTION OF
CODE oF CRIMINAL PROCEDURE—S. 423 (1), s. 439 (I)—Conwviction
under s. 4 (1), High Treason Act,—Conviction and sentence of
death rassed by the High Court under s. 3 (1) of the High
Treason Act—Proceduie to be followed. Under s.423 (1) (b) in
an appeal from a conviction the Appellate Court can do any of
the following things :=— S ‘

(1) Alter the finding and maintain the sentence,

(2} Alter the finding and reduce the sentence.

B) Reduce the sentence without altering the finding. But
this does not mean that the Court can alter the finding and
retain the sentence passed which would be illegal according to
the finding. What the section provides for is maintenance of
a sentence which can legally be passed for the offence for which
the finding is altered. When the accused is tried 6n a charge for
a major offence but is convicted for.a minor offence, and there is
an appeal, the High Court can open a  Revision proceeding and
call upon the accused to show cause why the acquittal of the
major charge should not be set aside and a re-trial ordered. If
the explanation is not satisfactory, the High Court then in exercise
of its appellate jurisdiction must get rid of the order of conviction
for a minor oftence by setting it aside, The High Court then
in exercise of ils revisionarv jurisdiction must set aside the
order of acquittal and under sub-s. 4 of s. 439 of the Criminal
Procedure Code order the retrial of the case, but the High
Court in its revisional power cannot convert an acquittal- into
one of conviction. Kishan Singh v. The King-Emperor, 50 All.,
722, (P.C), followed. Bawa Singh v. The Crown, 23 Lah. 129,
dissented from. Inre Bali Redds, 37 Mad. 119, referred to.

Tux BIN v. THE Uxion OF BURMA. ... .
CRIMINAL PROCEDURE CODE, 88. 5 {2) AND 403 (1) e

DECISION BASED ON MISCONCEPTION OF FACTS AND WRONG ASSUMPTION’

OF LAW S e
«——e— OF COURT COULD NOT REST ON SUSPICION e
DEFENCE OF BURMA RULES, 1940, RULE 2 (9) axp 2 (10)
DESERTION ... ‘

| DETAINING FIRST AND SEFKING MATERIALS IN SUPPORT LATER

DIRECTION IN THE NATURE OF CERTORARI—Quashing of the order of
the Collector imposing a Stamp Duty—Direction in the nature of
mandamus to direct Financial Commissioner 10 send a case lo

* . the High Court under s. 57 (1) of the Stamp Act. A deed of sale

i
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PAGE
was execated in favour of Ma Khin Pu on the 18th March 1947 ;
on the 29th June 1950 she executed a Deed described as a Deed
of Disclaimer and Reliaquishment in respect of the same pro-
perty in favour .of the Applicant. When the document was
presented for registration the Sub-Registar sent it to the
Collector under ss. 32 and 36 of the Stamp Act and the Collector
ordered payment of deficit stamp fee under s. 40 of the Stamp
JAct. Applicant filed a revision {o the Finar cial Commissioner
under s. 56 of the Act and the application was rejected. There-
after the Applicant filed an application to the Financial Commis-
sioner asking him to state a case and refer it to the High Court
under s. 57 of the Act and the application was rejected. The
Applicant then filed an application for direction in the nature of
certiorari. Held : Thatthe Collector and the Financial Commis-
sioner had jurisdiction to decide under what article of the Stamp
Act the document should have been stamped and in passing the
orders in question they have not exceeded their jurisdiction in
any way. A writ of certiorari will not lie if the authority whose
order is impugned by means ¢fthe writ has jurisdiction to deal
with the matter and dealt with it, even though the Supreme -
Court might not agree with the said authority on questions either
of law or fact or of both, . Gwan Kee v. The Unionof Burma,
{1949) B.L.R. 151 (S.C.) The writ of mandamus cannot
be demanded Ex Debilo. Juslitiae. It is issued only in the
discretion of the Court and the Court will not issue it unless
under any law for the time being in force it is clearly incumbent
on a person holding a public office to do or to forbear from
doing a specilic acl. 8. 57 of the Stamp Act gives discretion to
the Financial Commissioner in the matter. It is not incumbent
on him {o state a case and refer it to the High Court. Therefore
application for writ of mandamus does not lie. The Queen v.
Garland, (1870) L R.5 Q.8. 272 ; The Queen v, Church Wardens
of A1l Sants, Wigan, (1876).1 A.C 620, referred lo,

NoorR MOHAMED 2. THE FINANCIAL COMMISSIONER
{COMMERCE}, BURMA AND ONE .. e 94

DisrosaL OF TENANCIES ACT, s. 3, PROVISO (a)— Rights of owner fo
remain in fossession —Whether can be dislodged by Village
Agricnltural Commitice or District Agricultural Commutlee.
Where the owners applied to the Village Agricultural Committee
to cultivate their land which is just over 10 acres for the season,
1950.5] and were :llowed to do so but the old tenants applied
for permission to work the same land which was granted by the
new Village Agricuitural Committee and which was confirmed.
in appeal and the owner applied for a writ of certiorari to quash
the said pruceedings. Held :'That under the provision of s. 3,
proviso (a) of the Disposal of Tenancies Act the owners of the
Iand are entitled as of right to remain in possession when it is
proved that they are engaged in the cultivation of the land with
theirown hands as their principal means of subsistence. - Neither
the Village Agricultural Committee nor the District Agricultural

Commitlee on appeal have power under the said proviso to
dislodge the owner. .

MAunG WEIN AND THREE OTHERS v. THE DISTRICT
AGRICULTURAL COMMITTEE OF THARRAWADDY AND .
THREE OTHENS e 222

D1SPUTED TENANCY WHETHER CAN BE DECIDED BY THE RENT CONTROLLER 85
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EFFECT OF REFERENCE To INDUSTRIAL COURT ON NOTICES TO WORKMEN

EMPLOYEE ... ' T ees
ESTATE TO BE DIVID ED ON REMARRIAGE OF MOTHER  «ee e
ESTOPPEL—ATTESTATION HOW FAR CREATES cae

""‘—_ see boo- ° *an ot (111 XX
EVIDENCE ACT, s, 31 ...
EXTRANEOUS CONSIDERATIONS TAKEN INTO ACCOUNT, EFFECT

<

FAILURE TO ADVERTISE IN CONSPICUOUS PLACES IN THE MARKET OF

INCREASE OF RATE .., o e o
FINANCIAL COMMISSIONER (COMMERCE) TO éxiND A CASE "ro' THE HIGH

COURT UNDER THE STAMP ACT _, .. e e
FINDING OF FACT BY RENT CONTROLLER IF CAN BE gUEé’nonnn IN
CERTIORARI PROCLEDING
FOREIGNERS' AcT, s. 3
GENERAL CLAUSES ACT, ss. 2 (42) AND 26 e
, 812102 v e
HEIR DEBARRED FROM CLAIMING FURTHER INHERITANCE ... ' s
HiH TREASON. EXCULPATION OF OFFENCE ...

AcT. CONVICTION UNDER 8, 4 (I} ALTERED TO ONE
UNDER s. 3{I) ON APPEAL, PROCEDURE TO BE FOLLOWED BY

Hice COURT
IMPORT TRADE CONTROL ACT, 1947,8. 3 (2} ... . .
INDUSTRIAL COURTs-AWARD OF ... A ees

, DISCRETION OF .ee T e
. FRAMING OF ISSUES e
INTERPRETATION OF CONSTITUTION ACT Y -
JUDICIAL OR QUA SI-JUDICIAL ACT ... e
JURISDICTION OF COLLECTOR OF CUSTOMS ' .. »
LLANDLORD ...

LEASE AND LICENCE—Difference between—~Test, exclusive 11ght of
occupation., Where the parties entered into an agreement
whereby the Appellant was allotted a floor space 17’ x 5’ and
agreed to pay * a guaranteed monthly commiission >’ of Rs. 100
as consideration and the Appellant constructed fixtures and
show cases on the space allotted to him with exclusive right of
occupaticn in that area. Held: That the Appellant was a
lessee and not a licensee. The circumstances leading to the
execution of the document, the fixtures put up thereaiter by the
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Appellant and the fact tbat a specified space was allotted for
business purposes with exclusive right -of occupation to the
Appellant leads only to the .conclugion that the Appellant was a
lessee, S.R. Raju v. The Assistaut Controller of Rents, Rangoon
and others, (1950 B.L.R. (8.C.) 10, referred to and applied.

GURBACHAN SINGH BINDRA v. ]Jcs. E. FERNANDO
LESSEE BUILDING A HOUSE ON LEASED LAND AND LETTING OUT TO
TENANTS. FIXATION OF FAIR RENT o
LIMITATION ACT, s, 14
Lis Peud‘ﬂs ane sae .o e
LocAL AUTHORITIES {SUSPENSI oN) AcCT, 1946 anp RuULEs 3 (1),
- 7 AND '8 s e
MANDAMUS, WRIT OF o e

=ee YR}

MEANING OF THE WORDS ‘* PossEssioN™"’, * REQUISITION 7, * PUBLIC
SERVANT D eee : .

MoNEY LENDERS ACT, 1945, s.12—Correct interprefation. Held ;
That under s. 12 of the Burma Money Lenders Act prohibition
is against a decrce for the aggregate of the principal of the
original loan and such sum towards arrears of inferest which
together with any interest already paid exceeds the amount of
the principal. In other words, s. 12 bars the Court against
granting a decree for arrears of interest in excess of a figure
which, with the interest already paid, adds up to the amount of
the principal. If the interest already paid exceeds the limit
under s. 12 of the Act, all that the Court can do is to refuse
a decree for interest - without - affecting however. the claim for
repayment of the original loan: - Under that section the Court has
:no power {o reduce the amount of principal, but fhe Court:may
reopen the transaction and grant reliei to debtor in respect of
interest payable prior to the suit under s. 13 of the Act..

MA E K=HiN v. MA AHMA HpYU e

MoTIVE OF REQUISITIONING, RELEVANCY OF ..,
NEW CASE IN SPECIAL APPEAL. vos
OFFENCE - ...

PENAL CoDE— Offenice nnder ss. 121, 122 (1) as amended by dct 20
of 1950—High TIreason—Exculfationof offennce—S.94 excludes
offence against State pumishable withdeath. Held : No state-
ment that cortains self-exculpatory matter can amount toa con-
fession, if the exculpatory statement is of some fact which if true
would negative the offence alleged to be confessed. Moreover,
a confession must either admit in terms the offence, or at any rate
substantially all the facts which constitute the offence. An ad-
mission of a gravely inctiminating fact, even a conclusively
incriminating fact is not of itself a confession. Pakala Narayan
Swami v. The King-Emperor, (1941 R.L.R, 789 at 798, approved
and followed. The claim in exculpation made by the accused in
his confession that he did not willingly join the insurgents;but
was forced to become of theircompanv by threats of death, even if
it betrue, is not sustainable in relation toan coffence against the
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State punishable with death ;s. 94 of the Penal Code excludes the
plea of compulsion by apprehensaon of instant death in excuse of
the offence against State punishable with death.

CHIT TIN (@) SU THI AND ONE v. THE "UNION OF BURMA ...

PENAL CoDE,s. 478 - ... .-
POWERS oF CRIMINAL APPELLATE COURT
PREMISES TO BE VACATED OR LIKELY. TO BE VACATED ...

PRESUMPTION AGA'NST PERSON NOT GIVING EVIDENCE (N SUPPORT ...
PRINCIPLES UNDERLYING WRITS OF PROHIBITION AND CERTIORARI e

PROPERTY OCCUPIED BY TENANT : PURCHASER MOVING GOVERNMENT
TO REQUISITION

PROVIDENT FUND

PuBrLiC ORDER (PRESERVATION) AcT, 1947 , s. 5 {(2)—Report by
Police Inuspeclor and detention by Deputy Commissioner thereon—
Detention on reasonable suspicion—Detaining first and seeking
materials in supporl later—Pracltice condemmed. Held : That
a detention under s. 5 (2) proviso {ii) of the Public Order
(Preservation) Act on reasonable suspicion cannot be for any
period in excess of two months and this period is. permitted by
the Act to enable investigation into the activities of the person
detained.. Where the Deputy Commissioner tdok action eight
months later after being addressed by the Applicantand the
earlier order was cancelled and a fresh order of detention was
passed, on ** being satisfied ” with the necessity therefor
without enquiry of all available evidence or withoat any
examination whatever by the Deputy Commissioner, the detention
is illegal., Reasonable satisfaction of the necessity to direct
delention is the basis of the exercise of powers under s. 5-A of
the Public Order (Preservation) Act. There must be known to
the authonty such reasonable grounds before he can "validly

exercise the power. Timga Maw Naing v. Commissioner of

Police and one, B.L.R. (1950) (S.C) 17 ; Nakkuda Ali v. M. F.
De S. Jawaratne, 54 C.W.N. 883, referred to and followed.
The practice of directing detention first for an indefinite period
and later to seek materials in support of the order of detention,
followed by the Deputy Commissioner, cannot be too highly
deprecated. Asthere were no materials at the time of the order
of detention on which the authority could be reasonably satisfied,
the detention order is illegal,

U ZAx v. THE DErepPUTY COMMISSIONFR INSEIN AND

ANOTHER ‘oo aes .

PuBLIC PROPERTY PROTECTION ACT, 1947, s, 2- Cash whether pul.lic
properly — Rule of ejusdem generis in constructionof Statutes—
Conditions for applicatforn. Held : Cash issued to a Village
Headman for agricultural loans is public property within the
meaning of s. 2 of thé Public Property Protection Act, 1947.
The doctrine of ejusdem gemeris must be applied with caution in

connection with the construction ¢f Statutes. Where in an act o1 .

Parliament there are strong reasons from the history and cigcum-
stances connected with its passing ard from the strectn: e of the
Act itself, to indicate the real meaning of the ngislature, this
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PAGE

doctrine has no application. The specified thing must possess
some common and dominant feature so that the genus can be
ascertained ; but there is no authority for the proposition that the
rule must be applied whenever a common and dominant feature
can be found in the specified things. A#formey-General v. Brown,
(1920) 1 K.B. 773, applied. Mohamed Hussein v. The Union of
Burma, Criminal Misc. Application No. 115 of 1948, over-ruled,
S.S. Megnhiltiv.Mc Iufyre Bros. & Co., {19201 3 K.B.; Thc¢ King
v. U Saw Hla Pru and one, (1947) R.L.R. 83 at 85-37, referred to.

Ko TIN v. THE CHAIRM AN, PUBLIC PROPERTY PROTELTION:
BOARD AND ONE e < . 183

QUO WARRANTO —~Cityv of Rangoon Municipal Act, Rule 251, Chahter
I1X, Scheduie *—Standing Commitlee—Appointment of Chatiman
—Meeting attend:d by cight members—Chairman adjourning
election of Chatruian—Date to be annonnced later, renaining
members electing a Chairman—Validity—Quo warranto procee-
dings—Nature an{scope. Held : Proceedings in the nature of
quo warranto will lie for usurping any office whether created by
charter or by the Crown with the consent of ‘Parliament, provided
the office be of a public nature, and a substantive office and
not one held at the will and pleasure of others. Rev v.Spayer
and Cassel, (1916} 1 K,B. 595, referred to. Darley v. The Queen,
12 Ch. and F. 537 at 541, followed. The said remedy is available
to private persons within the limits mentioned and subject to the
discretion of the Court to refuse or grant it. “The Court in
exercising its discretion will consider the facts and circumstances
and the consequences likely to follow. The Queenv. Cousins,
(1873) L.R. 8 Q.B.D.216; The Quecnv. Ward, 1873) LR, 8
Q.B.D. 210 at 215, referred to. 'Inthe present case the term of
the Chairman c¢f a Standing-Conumittee of the Municipal Cor-
poration of Rangoon expired at midnight on'the 20th-March
1951, A meeting of the Standing Committee was called on the
20th March 1951 to elect a Chairman for the next year. QOut of
eleven members, eight were present (three forming a quorum).
The Chairman adjourned the meeting announcing that the date
for next meeting would be announced later in consultation with
the Commissioner. Six out of the eleven members protested
against adjournment. The Chairman and other four members
then left the meeting. On the advice of the legal adviser of the
Corporation who was présent at the meeting; the remaining six
members held a meeting and elected the first Respondent us
Chairman for the next year, Held : Theeleclion of the Chairman
was legal. The Chairman of the Standing Committee had full
discretion to adjourn the meeting of the 20th March, but Rule 9
of Chapter 1X provides that in adjourning the meeting the
Chairman * shall fix such time and place for an adjourned
meeting as he shall think fit. ” Without such fixation of time and
place of the next neeting a mere adjournment to a date®which
the Chaiiman p-oposed to announce luter after consvMing with
the Commissioner of the Corporation is not a lawful exercise of
the power of adjournment under Rule 9, The Chairman would
have ceased to function after the 20th March, 1 o one could fix a
date for the adjourned meeting. It is to provide for such
consequence that the rule requires that the adjourned meeting
shall be at a fixedtime and place. No practice however consistent,
can override the plain provisions of law. .

U HtuN TiIN v. U BA TUN AND TWO OTHERS 216
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REINSTATEMENT OF DISCHARGED WORKMEN WHLTHFR PERMISSIBLE...» 1
REMARKIAGE OF MOTHER .. e’ 236
RENT CONTROLLER WHETHER CAN DECIDE DISPUTED TENANCY ... 85
' REQUISITION”, MEANING . OF ... D e 201

REQUISITIONING (EMERGENCY PROVISIONS) ACT, 1947 —Meaning of
requisition——Property occupied by temamt— Purchaser wioving
government Lo requisition—Requisitioning Act whether applicable—
Counstitution of Burma, ss. 13 and 23 (4)-—1f Requisittoning Act
repugnant to--CompPensation to owner—Tenant if owner— Urban
Rent Comntrol Act, s. 32— Possession of government —Meaning of
the words possession, requisition, putlic servanf—Defence of
Burma Rules, 1940, Rule 2 (9) and Rule 2 (10i—Motivé iun .
requisitioning, relevancy of. Applicant was a- monthly tenant of
premises since 1946 In 1950 the 2nd Respondent, an Officer in
the Medical Service of the Government of Burma purchased the
premises.  The Collector of Rangoon made an order on'the 16th
January 1951 regtisitioning the premises and followed it up on
31st January 1451 calling on the applicant to vacate, warning
him that ou failure to vacate an order authorising his removal
would be issued. Upon an application for an appropriate
direction under s. 25 of the Constitution of Burma it was
contended that the Requisitioning Act is repugnant to the
Constitation ; that the requisitioning was not in good faith ; that
the Act did not apnly to property in the possession of a tenant
that there had been discrimination in that government servants
had been preferred as against ordinary citizens and that it is not
in public interest ; that depriving n tenant of his property would
amount to limitation or expropriation of private property and
that the Urban Rent Control Act can be invoked only to property
in actual possession of Government. Held ;: Negativing the
con‘entions S, 2 (I} of the Requisitioning Act empowers the
President by order in writing to requisition any land, building,
etc. A tenant in possession is not exempted from having the
propertv requisitioned. Provisions of s. 2 cannot be narrowed
down and the absence of specific provision for payment of
compensation can amount to no more than a casunal ¢imission.
Held : (i) That the Rezquisitioning Act is not repugnant to s, 13
ors. 23 (4! of the Conslitution. No arbitrary discrimination as
contemnlated by s. 13 is perpetrated when Government provides
accommodation to a person chargedswith the performance of
public duties in preierence to a person not- so charged. The
requisitioning does not also amount to limitation ®f private
property within the meaning of 8. 23 (4) of the Constitution,
A tenant has a right in property to the extent of his terins and he
is the owner of an interest in the property. When s. 6 of the
Requisitioning Act provides machinery for assessment and
Payment of compensation to the owner it satisfies different and
Concurring estates in the properly. Held also : That s. 32 of the
Urban Rent Control Act providing for prohibition against
termination of a monthly lease on notice does not extend to
premises which have tome into the possession of Government.
Possession in this section is not 1estricted to physical
possession ; so to read it would unduly restrict that term and
make s 32 a futility, Minister of Agriculture and Fisheries v,
Mathews, (1950) 1 K.B. 148 ; The Steana Romana v. The Oltenia,
{1944) 43 at 48, referred to. The word ** Requisition ” is not a
term of art and does not connote the same state of things in every
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particular case. It may mean hiring or may involve taking over
of absolute dominion. It is 80 used in Rule 2 {10) of the Requisi-
tioning Act to the extent that the property is placed at the
disposal of Government. The Requisitioning Authority may
well come within the meaning of landlord under s.2 {¢) of the
Urban Rent Control Act. The word *‘ public servant” is not
defined in the Requisitioning Act ; it is a re-enactment of the
Defence of Burma Rule, 1940, Rule 2 (9) of the said Rules
defines the terra as including public servant according to the Penal
Code and any servant of any local authority or Railway Admini-
“stration, The test is whether his.pay comes ocut of the National

funds and the office must be public in the strici sense of the term,.

namely, an office in tbe.discharge of public . duties, The
Broadmayne, (1916) 61 ; Ismail Mohamed v. The King, (1941)
R.L.R. 536 ; In re Nirams, {1891) 1 Q.B.D. 394, referredto. An
exercise of a lawful statutory right cannot be vitiated by any
improper or ullerior motive. dllen v, Flood, (1898) A.C, 1,
referred to. ' )

CHARIES R. MANASSEH v. THE COLLECTOR OF RANGOON AND
ANOTHER ... .

REVIEW OF SUPREME COURT JUDGMENT

s

————, WHETHER A CO-TENANT WHO IS NOT AN AGGRIEVED PARTY .

CAN APPLY ees e ee _— ) TS
RULES OF NATURAL JUSTICE ... -
RURAL SELF-GOVERNMENT AcT, s. 80(1)

SALE OoF Goobs AcCT, s. 20

SALE oF MOTOR Cak—Payment of Rs. 10,600 out of Rs. 14,000
purchase price— Delivery of the Car—Forfeiture of Rs. 10.000
for failure to p.ay the balance—S. 20. of Sale of. Goods Act.

Appellant sold a motor car to the Respondent: for Rs. 14,500-and.

delivered the car to the Respondents and received Rs, 10.000 as
part-price. The sale agreement provided that if the balance
Rs. 4,500 was not paid by 30th April, the sum of Rs. 1,000 will
be forfeited and the car will be returned to-the Appeliant.
The Respondents failed to pay Rs. 4,500 on duejdate and the
Appellant filed a suit for possession of the car, Held : That
under the contract between the parties the property in the car
passed to the Respondents. The clauvse relating toforfeiture of
Rs. 10,007 was a penalty clause and High Court was justified in
granting relief against forfeiture. Jolim H. Kilmer v. British
Columbia Orchard Lands LE¢d, (1913) A.C. 319 ; Stcedman v.
Drinkle and others, (1915Y A.LR. {(P.C.)94 ; Bki mji Dalal v.
The Bombay Trust. Corporation LEd., (1930) LL.R. 54 Bom. 381.
followed.

U BaA Hra v, Ko HAN TUN AND ANOTHER
SEA CusTOoMs ACT, ss. 167 (8) AnxD. 182 (1) ...
, S. 167 (&

SINO-BURMESE BUDDHIST—Law  governing—Ckinese Custcmary
Law - Custom—Power lo make will by Sino-Burmese Buddhis'—
Evidence Act. Held : Primd facie a Buddhist in Burma,
irrespective of what his nationality is, and irrespective of whence
he came is governed by the Burmese Buddhist Law, i.e, by the
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Dhamnimathats and the precedents in the matter of marriage,
inberitance and succession unless he can prove that he is
governed by a custom which has the force of Iaw in Burma and
which is opposed to the Burmese Buddhist Law. Tan Ma
Shwe Zin v, Koo Soo Chong, (1939 RL.R, 548 (P.C’);
Dr. Tha Mya v:-Daw Kkin Pu, B.L.R. {1951) (S.C.} 108, followed.
If a Chinese Buddhist is primd facie governed by the Burmese
RBuddhist Law, there is all the more reasen why 2 Sino-Burmese
Buddhist should be governed by the Burmese Buddhist Law.
His ways, manners and modes of life are the same as the
Burmese and he is a citizen of the Union of Burma by birth,
Therefore unless and until he can prove that he is. subject to a
custom which has the force of law in Burma and that custom is
opposed to the provisions of Burmese Buddhist Law, he is
governed by Burmese Buddhist Law. The custom alleged
must be ancient, certain and reasonable. Ma Yin Mya
v. Tan Yauk Pu, (1927} 5 Ran. 406 (F.B.) ; Abdurahim Haji
Ismail Mithu v. Halimabi, 43 1.A, 35, followed. Fone Lan v.
Ma G¥i, 2 L.B.R. 95 at 97, over-ruled. Chinese Customary Law
being foreign law should be proved according to sections 38 and
45 of Evidence Act. Maung Po Maung v. Ma Pyit Ya, 1 Ran.
161 at 169, followed.

Daw THIKE (@) WoxGg MA THIKE v, CYOUNG AR LIN

soe

y WHEN GRANTED IN CRIMINAL CASES

STAMP ACT, 8s. 33, 36, 40, 56 AND 57 C e
STANDING ORDER FOR THIHE STATE AND STATE PARTNERED MILLS

SUFFICIENT CAUSE

v ase

SUPREME COURT BENCH CONSTITUTED WITH TWO JUDGES FROM THE

Hign CoURT—S. 146, Burma Constitution—inierpreiion of—
Principles guiding—Geneial Clauses Act, s. 12 (2)—Constitution
Act, s. 222 (3)—Review of Supreme Court judgment—Order 10,
Rule 3, Order 28, Rule 4, Supreme Court Rules—Grounds
for revicw. Civil Appeal No. 11 of 1949 was first heard by the
Supreme Court on 25th September 1950, The Chief Justice was
absent owing to iliness. The other Judge of the Supreme Court
on duty was disqualified having dealt with the matter as a Judge
on the. QOriginal Side in the High Court. The Acting Chief
- Justice applying s. 146 of the Constitution invited two Judges
from the High Court to form a Bench. The Chief Justice
resumed office on Ist August 1950 but was not well enough to
hear the appeal. - The Court was constituted later with the same
-three Judges who passed judgment. Upon an objection that a
Bench of the Supreme Court cannot in law be constituted with
two Judges invited from the High Court or in the alternative that
such a Bench could not be constituted when the Chie( Juslice had
resumed charge. Held : That the objections were untenable.
in interpreting the Constitution the provisions must not be cut
down by a narrow and technical construction but must be given
a large, liberal and comprehensive spirit, considering the
magnitude of the subjects involved. The construction most
beneficial to the widest possible amplitude of its powers must be
adopted and changing circumstances must also be taken into
account, Edwards v. Attorney-General for Canada, (1930) A.C.
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124 at 136 ; St. Catherine’s Milling and Lumbcr Co.'v. The Queen,
(1888) 14 A.C. 46 at 50 ; Britist Coal Corporation v. The King,
(1v¥35) A.C.500 at 518 ; James v. Commonwealth of Australia,
(1936) A.C. 578 at 614, referred to and apyroved. A Constitution
of a Government is a living and organic thing, which of all
instruments has the greatest claim to be con:trued uf res magis
valeat quam pereat. Re, The Central Frovinces and Berar Act
No. XIV 01938, (1939) F.C.R. Vol. 1, 18 at 37, referred to. Such
construction ought to avoid absurdity or inconsistencv, but must
be interpreted in such a way as to make it most beneficial to the
widest possible amplitude of its powers, U Htwe v. U Tunr Ohn,
(1948) B,L.R. 541 at 553, referred to. - S. 146 (1} of the Constitu-
tion not merely refers to ** a vacancy ” but also of * Vacancies
in order to enable Judges from the High Court being. requested
to attend to constitute a quorum. It also contemplates the
possibility of the Chief Justice and the Acting Chief Jus'ice being
absent from the Court. The Constitution does not provide for
appointment of acting Judges to the Court. The result of
accepting the appellant’s contention would lead to hearing of
appeals being kept pending indefinitely in cases of two vacancies.
till the President with the approval of the Parliament appoints
additional members of the Supreme Court. This would lead to
an impossible situation and the wmaxim lex non cogit ad
impossibilia becomes appropriale and applicable. - Even though
the Chief Justice may not hive been on leave s. 445 of the
Constitution contemplates absence through iliness from a session
of the Court. Aright of review should be strietly construed.
Doubt should not be thrown upon the finality of the decision of
the Supreme Tribrnal of the country. These principles are
covered by Order 10. Rule 3 and Order 26, Rule 4 of the Supreme
court Rules. Venkata Narasimlhia Appa Row v. The Court of
Awards, 131,A. 155 at 153-59, reiferred to. The grounds taken
for review were either {ully. argued’ préviously or could have
been so argued, the parties being represented by very senior
counscl. A new point involving mixed questions of law and-fact
not taken before the court couid not be a foundaticn for areview.

AtaM ModAMED LoovAa WaLtA v. EBRaHIM DAWIEE JEEWA 73
SuPKEME COURT RULES, ORDER., 10, RULE 3 'AxD ORDER 28, RULE 4 73

—, ORDER 21, RULE 8 ... 228

TENANCY DIsPosalL ACT, RULES 3 (a), 8 AND 9—Decision by Village
Comniitice— A ppeal beyond time to the District Land Commitice—
Decision of the District Land Committec wmodifying Village
Commiltee’s decision— Review allowed by District Land Commit lee
Held : That a Disirict Land Committee cannot entertain an
appeal under RRule 8 (1) bevond the 15 davs provided by Rule 8 (1)
of the Tenancy Disposal Rules, 194¢, The District Land Com-
miilece has no jurisdiction to ente; tain an application for review,
review beirg excluded by Rule 8 (3) of the Disposal of Tenancy
Rules, 1949, A District LLand Committee has no original jurisdic--
tion. Accordingly if on appeal to it from an order of what
purported to be a Village Land Committee— it found that the
Commitice was not lawfully constituted, it should refer the
dispute to the Village Land Committee constituted in accordance
with law for disposal. Where an owner of the land. fiol
exceeding 0 acrcs in area has becen cultivatir g the same with
his own hands he cannot »e ousted from the possesison of that
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land—proviso (a} to s. 3 of the Tenancy Disposal Act, 1948
operates to exclude the jurisdiction of any Tenancies Disposal
Authority, . :
U Po KYaW v. THE DISTRICT LAND COMMITTEE, PEGU AND
ONE .. R T e . Cee 88
TENANTS ERECTING PERMANENT STRUCTURES WITHOUT INTERFERENC
BY LESSORS . 4.’ .ne vor 193
TRADE DISPUTE . vas . . 57

THE TRADE DISPUTES ACT, s. 2.{f), (k). €s. (9), 7 (3), 10 (1), 14 (B)
AND 20—~Jurisdiction of Industrial Cowst Whether
reinstatement of discharged workwicn Dermissible—Principles
underlying writ of prohibitton and c:rtiorari— Jurisdiction
of Courts—Sense in which the term ** trade dispute ™ * emtloyee
is used—Comparison of Burmese Act with English  and
Indian Acts—Jurisdiction of Imdustrial Court to be exercised
judicially—Framing of issued” by Industrial Cour!—Rules
of natiral justice if infringed by mnon-framing, of isste-—
The effcct of reference to Industrial Courl on motices to
workmen—Principle of Lis Pendens doctrine applicable—
Contribution to Provident Fund—Naturc of—Fatrancous
consideratior staken into accouwnt—E ffect. Applicant-Companies
operated Burma Oil Fields. Prior to 1942 the Oil fields were
connected to Syriam by pipe lines. The main pipe lines
were wrecked or destroyed under the Denial Scheme. After
re-occupation the Companies started rehabilitation and went
on ‘till- rebellion - -bioke ~ont. Ona- 30th- October 1948 the
Applicanits Wwrote to the Minister for Industry that they proposed
to make reduction of statf as a consequence of the rebellion.
The Oil fields were occupied in February 1949 by rebels and the
occupation continued till June 1949, In July 1649the Companies
closed their works in Yenangyaung and withdrew to Chauk,
When it became clear that neither the British Governmegt nor
the Government of Burma could guarantee rehabilitation
expenditure, the Applicants served notice on 2,432 employees
at Chauk terminating their services from the 16th and
17th January 1953. The mattér went before the Industrial
Tribunal who made an award. The Companies objected to the
Award on five groonds, viz,:—(i* That the Industrial Court had
no jurisdiction after the termination of service by notice ;
(ii) ‘That the Industrial Court gcted illegally in holding that the
Companies acted illegallv in discharging the workmen on the
16th and 17th January 1950 ; (iii} The Court acted illegally in
directing the Companies to make it a term of service so as to
include discharge allowance; (iv) The Court acted illegally in
directing travelling allowance to be paid for transporting the
workers back to their homea and (v} The Court acfed
illegally in directing the Award of discharge allowance and
cost Of living allowance to the discharged workmen of
Yenangyaung. Hcld: (1) The principles on which directions
in the nature of a writ of prohibition or certiorari will be jssued
by the Supreme Court are laid down in UHfwe’s case; these
writ deal with question of jurisdiction. Jurisdiction is used in
the said ruling in both senses—in the narrow sense, it means
territorial or pecuniary jurisdiction and in the wider sense the
authority” of a Court to do a certain thing according to law.
U Htwe v, U Tun Ohn and one, (1948) B.L.R. 541, followed.
U Pit v. Thegin Village and Agricultural Commilice and fwo
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others, 11948) B.L.R. 759, referred to. Unless thereisa Trade
Dispute, the Industrial Court has no jurisdiclion to entertain a
reference under 8,9. Itis a condition precedent to the assump-
tion of jurisdiction. The terms * Trade Dispute ” and.‘* Work-
men " are defined in s, 2/(7)and (8). The workmen paid off on
the 16th and 17th January 1930 are undoubtedly workmen under
s. 2 Lk} of the Act. In dealing with the question of discharge of
workmen, the Court was not exceeding its jurisdiction or
interfering with the running of an industry.” The Court o1
Industrial Arbitration has power to order reinstatement. The
Trade Disputes Act in Burma is more or less the same as the
Indian Act and different in ceriain respects from the English
Act. Crowther's case, L.R. {1948) 1 K.B.D. 424, distinguished.
Western ludia Aulosiobile Association Case) (1949; 11. F.C.R,,
p. 321, followed. The jurisdiction regarding reinstatement of
workmen is t» be-exercistd judicially and not arbitrarily or
capriciously. If the industry affected is not in a position to run

as it is designed to run, and to employ lahour to maximum
capacity, .the Industrial Court would not exercise its jurisdiction
judicially if it directed reinstatement of discharged men. This

is the effect of s. 11 of the Trade Disputes Act. {2) The
Industrial Courts are net governed by the procedure prescribed
for ordinary Conris of Law, but only by rules prescribed by

themselves as provided in s, 15 .of the Act, Such rules .of
procedure do not containany rulerelating to the framing of issues.

The object of framing issues is to drawtheattentionof disputants

to the points in dispute. If the parties knew what the dispute
was and lead evidence thereon they cannot be prejudiced if no

issue is framed. If neither party is prejudiced the trial is not

vitiated. Failureto frame an issue does not in any case affect the

jurisdiction of the Court. The principles underlying, The Queen

v. The Mayor and. Town Council of Wigan, (1885) 14 Q.B.D, 908 ;

Finch v, Oakes, {1885) 1 Ch, D. 409; Glossop v. Glossop, (1907
1 Ch. D. 370 ; Halsbury's Laws of Eﬂglaud.'t‘ﬂdﬁdcy . 22
p. 247—249, have no application when a dispute is take
the hands of the parties by the State before the day fixed for the
discharge and is referred to an Industrial Court. The notice
did not take effect on the dates therein ; on the day reference was
made it put a stop to the running of the notice. The object of
the Act could not be nullihed by ierminaling the contract of
service before a reference was ordered or before the Tribunal
considered it. Crowther’s case, L..R, (1948} 1 K.B. 424,0bserva-
ttons of Lord Goddard, L.J., followeq. Further the principle
underlying the rule of Lis Pendens is applicable to the case.
When a Court of Law gets seized of a dispute nothing can be.
done in respect thereof till the determination thereof by Court.
(3) What is awarded in the present case to the workmen is
compensation for having their career cut short in their prime of
life. A provision for Provident Fund cannot be treated as a
substitute for such compensation. In making this Award the
Industrial Court did not exceed its jurisdiction. (4) In awarding
travelling allowance the Industrial Court infringed rules of
natural justice and failed to exercise its discretion judicially.
They were influenced more by political and econsmic convidera-
tionsthanbv justice of the claim and i1 arriving at the particular
decision. The decision is also vitiated by the factthat the
Company'sadvocates werenot given full hearing. (5) The grant
of discharge allowance tothe Yenangyaung workmen was also
without jurisdiction. They were discharged in Tuly 1949 and the
dispute arose only after their discharge, The discharged work-
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men are not workmen within s. 2 (k) of the Act. The discharge
made in July 1949 had nothing to do with the alleged dispute
in January 1948 relied upon in their behalf. -

THE Burmar O Co, (BURMA CONCESs1oN) LTD. AND TWO
OTHERS v. THE COURT OF INDUSTRIAL ARBITRATION,
BURMA AND TWO OTHERS ses 1

TRADE-MARK—Special Leave—Trade-murk-<~Distincteve feat ires— .
- 8,478, Penal Code. The principle on which spemal leave in
criminal matter wiil be given by the Supreme Court is laid down
in U Saw and four others v. The Union of Burmu, (1948) B.L.R.
249 at 252. Held: That in Burma there is no Law or
Statute establishing Registration of Trade Marks and no
authorities exist from which an exciusive right to a particular
Trade Mark could be obtained 'Theright to Trade Marks in
Burma are therefore dependent upon the geteral principles of
Cominercial Law. The right which a.manufacturer has in his
Trade Mark is the exclusive right to use it for the purpose of
indicating where, or by whom or at what manufactory, the aiticle
to which it is affixed was manufactured, As soon, therefore, as a
Trade Mark has been so employed in the market as to indicate to
purchasers that the goods to which it is attached are the
manufacture of a particular firm, it becomes, o that extent, the
exclusive property ¢f the firm and fio one efse has a right-to copy”
it, or-even to appropriate any part of it, if by such appropriation
unwary purchasers rnay be induced to beheve that they are getting
goods which were made by the firm to whom the Trade Mark
belongs. Thomas Somcrville vo Paolo Schembri, (1887) L.R. 12
A.C.453 at pp.456-457,applied; Wotherspoon v.Currie, LL.R.5 H.L,
508 : Johnston & Co.v.Orr Ewing Co.,7 A.C. 219; Leathe: Cloth
Co. Lid.v. American Leather Cloth Co . 11 HJL.C. pp 533-534,
followed. S, 478 of the ’enal Code defines Trade Marw asa mark .
used for denoting that goods are the manufacture or merchandise
of a particular person. This implies that the mark must be
‘“ distinctive ”” in. the sense of being ' adapted to distinguish the-
goods of the preprietor of a trade-mark from those of other
persons.” If a mark merely describes the quality or the origin
of an article, or is such as is commonly used in the trade to denote
goods of a particular kind, such a descriptive isack would
ohviously not be a distinictive mark Where therelore a mark or
plirase merely describes the qualityor origin of an article such
as‘ Gustard Powder ”, ® Malted ®filk " or ** Gripe Water,” it is not
capable of distinguisbing the goods of one maker from those oi
others : but a mark is distinctive where it points to the goods of
a particular person as for. instance in the cases of * Lifebuoy ™
soap, * Wincarnis”, or *' Three Nuns " tobacco. ILoke Nati Scn
v. Ashwini Kumar De. (1938) LL.R. 1 Cal. 663 at pp. 667-66:8 ;
Gaw Kau Lyc v. Saw Kyone Saing, (1939) R.L,R. 488 at pp. 501,
302, followed. ‘The words ‘* Moulana (M) Beedv” is a distinctive-
mark as distinguished from being merely descriptive. A Trade
Mari. need not indicate to the pubtic the actual ownership of the
goods in question. A Trade Mark merely guarantees to the
purchaser that the goods on which the mark is applied emanate
fmm the same source of trade asthe goods that had hitherto
borne the same Trade Mark, 1t i8 not necessary for the Public to-
know the specific source of the article or the name of the
manufacturer. The words “ Moulana '* is distinctive in that it
distinguishes a beedy manufacturaed by the Company from other
beedies. It is therefore a Trade Mark within the purview of
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s. 478, Themere fact that a customer can get * Moulana Beedy "
by asking for it by wame is not at all inconsistent with the latel
being a Trade Mark: Trne Yorkshireé Relish case Powell v. The
Birmiugham Vinegar Brewery Co. Ltd., 14 R.P.C. 720 ; Edge &
Sons, Ltd. v. Nicholls & Sons, Ltd., 28 R.P.C. 582 ; Dunhill v
Bartiett & Bickley, 39 R.P.C. 426 ; Wollicrspoon v, Currie, (1870}
L.R.V. English & Irish A ppeals 5038 at p. 514, followed, J. Petlen

& Sorv.S. Ak Kyun, 2 L.B.R. 159, distinguished.

T. C. MOBAMED %, A. KUNJALAM AND TWO OTHERS 98

UNION JUDICIARY ACT, s. 6—d pplication for Special leave wihen to by
entertained. Held : In the absence of any special circumstance
such as want of jurisdiction or doing of a great and irreparable
injury -or involving a question of great public or private
iinportance, special leave should not as a rule be granted In
this cas: the Trial Court eave an ad interim injunction which
was set aside by the Appellate Court and it is clear that the order
was one which was passed during the pendency of a regular stit
and that what is involved is whether discretion on sound judicial
principles has been exercised by the High Court in reversing the
order of the City Civil Court. As the High Court was right in
thinking that the wjoury caused cannot  be considered to be
irreparable, the application for Special Leave was refused.

J. Hulk 9, L, K, AIYAV00 NAIDU AND FOUR OTHERS 81

UNION JUDICIARY ACT, 8, 6—Ncw case in special appeal—Tenants
erecting permanent structures withont nterfercuce by lessors—
Estoppel. Held : Where in the Trial Court and appeal the
Applicant did not plead that the land in question was primarily
uscd as a house site, it.Is not open on an application for special
leave to urge a new ground or to evade the lack of success in the
Courts below by devising a new case never:set up, when it
shoula kave been setup. Nathu Péraji Marwadi v. Uniedmat
Eadumal, 11909 I.L.R. 33 Bom. 35, referred to. Held further =
That the law has been settled since 1899 that Lessors are not
estopped in equity from bringing ejectment by reason of tenants
having erected permanent structures upon the land leased to the
knowledge and witaout inter{lerence by the lessors, Lala Bens
and another v, Kundan Lall andothers, 26 1.A. 58, referred to.
A building put up five years ago with mere thatched roofing and
mat walling cannot now be said to be a substantial structuvre,

Ko TTN SEIN AND TWO OTHERS . Ko Wa NaY ... .o 193

UrBaN RENT CONTROL ACT, 8, 11 (I) {f) AxD s. 14 (a) —Premiscs—
S. 2 (d)—Construction of Statutes—Principles applicable
Held : 8,11 {1) ify of the Urban Rent Control Act provides that
no order or decree for the recovery of possession of any premises
to which the Urban Rent Control Act applies shall be nace
unless 2 building or part thereof is reasonably and bond fide
required by the owner {or occupation by himself. As a supple-
ment to this provision s, 14-a of the Act bars a suit for ejectment
or recovery of possession on the yro: nds specified in s. 11 (1) {f)
except with the permission of the Controller of Rents in writing,
S. 11 11} ¢f) read with the definition of premises given ins (2) (d)
clearly indicates that such portion only o' the buiiding as is
necessary {or the bond fide residential purposes of the lanclord
mav be recovered by him by ejectment of the terant. The
Urban Rent Control Act was enacted to solve the housing
problem consequent upon the scarcity of residential and other
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buildings after the second World War. . The normal rights of the
owners have been restricted in various ways ; and to the
incidence of the contractual relation are superimposed many
terms never in the contemplation of the parties. The integrity
of the contractual relationship is consequently affected by the
Act. In interpreting Statutes such construction of a Statute shall
be made as shall sdppress the mischief and advance the remedy.
The construction must not be strained, So constiued it was
open to the landlord to break up the integrity of the tenancy by
givivg .notice to quit with reference to a portion of the entire
premises Covered by a single lease and the suit was net liable to
be defeated oz this.ground... Harihav: Banerjr.v. Ramashkashi
Roy, (1919) I.L.R. 46 Cal..458 ; Ram Kanie Mandal and others v.
Gunesh Chymder. Sen and others, (1921) 33 Cal. L.J. 275
Bodadoja and others v. Ajijuddin Sircar and others A.LR.
(1929) Cal. 651, reliedon. T. H, Khan v. Yusoof Abowath and
others, (1947) RL.R. 354, applied. Maxwell on Interpretation
of Statutes, 8th Edn,-61. . . o :

MRS. Cpﬁsnuci-:_ M:&oo WRITER . A. M. KHAN ... 169

URBAN REXT CoNTROL ACT—S, 12—Bona fide occupation—Finding
of fact by Rent Controller—Application for writ of ceriiovarim
If can be guestioned. Where a person alread: in possessior,
entered into an agreement with the applicant under which she
was permitted to occupy a portion of the premises for a reriod
and the said person applied- to the Controller of Rents, Rangoon
for a permit under's. 12 of the Urban Rent Control'Act and the
Controller after careful consideration of the evidence addvced
before him granted- a permit to occapy the premises as statutory
tenant under s, 12 of the Urban Rent Control Act Held : That
the Controllér having found that the 2nd Respondent was law-
tully in occupation prior to the agresment, he was entitled to
grant her a permit,

CHUNILAL DALABHAN tv. THE ASSISTANT CONTROLLER OF
RENTS, RANGOON AND OTHERS' N 241
URrBAN RENT CONTROL AcCT, 1946—Application for rescinding
ejectment  decree— Closed—Smilar fresh  apflication—1Urban
Reut Control Act, 1948 coming into force before disposal—Ss. 11 (f)
and 13 (c)—dppeal against order io District Conrt whether
competent—Leave under s. 14~A. The Respondeni obtained .a
deccee for ejectment on 16th December 1946 when the Urban
Rent Control Act, 1946 was .in fosce. He applied for execution
the next day praying for ejectment and claiming payment of -
arrears of rent.- The judgment-deblor paid arrears and aj plied
to have ejectment decree rescinded. Both applicaticns were
closed. A unesh applicalion was roade for rescission of the
decree later. On 17th January 1948 the Urban Rent Control
Act, 1948 came int~ force and the previors Act was repealed.
on 15th February 1948, the Respondent claimed ¢ reasonably
and bond fide vequired the premises for occupation by himself.
This contention was npheld by the District Court of Mandalav on
appeal. The Hioh Couri on sccond appeal varied the decree but
.on special appeal a Bench of the High Court restored the
District jadge’s Order.” Upon appeal to the Supreme Court by
Special Leave, it was contended that the Controller’s certificate
under s. 14-4 was necessary to initiate a proceeding by a landlord
for recovery of possession on any of the gronnds mentioned in
s, 11'()‘).‘ Held : That under s, 14 12) ot the Act the Court on an
application for rescission must decide whether the order or
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decree sought to _be rescinded would not have been made or
given if the provision of s, 11 were ‘in force at the time, The
Act of 1948in s. 11 (f) and (¢ allows the landlord to sue for
cjectment if the premises are reasonably and bond fide required
by him for occupation by himself. Consequently the decision of
the High Court was affirmed. o .

Daw Hra May v. U Ko YIN . 63

URBAN RENT CONTROL ACT, 1948—Application under s. 14 (1)—
Appeal to District Court—Jurisdiction of . Assistant Judge
in administering—Code of Civil Procedure, ss. 47,104 and
Order 43. Respondent, ‘againgt whom a decree for ejectment
had been passed by the First Assistant Judge of Basséin applied
under s, 14 (I) of the Urban Rent Control Act, 1948 to have the
decree discharged or rescinded. “The application was dismissed.
An appeal was preferred to the District Court of Bassein and
was dismissed on the ground that appeal lay to the High Court.
When appeal was preferred to the High Court, the High Court
allowed the appeal and directed the District Court to proceed to
hear the appeal. On appeal to the Supreme Court against this
order, Held: That the appeal lay to the District Court. The
Urban Rent Control Act, 1948 by’s. 15 provides for an appeal on
law and on fact from any decree or order made by any Judge of
the District Courts outside Rangoon. It cannet be deemed to
have excluded any right of appeal from other courts. The
Rangoon Botataung Co. Lid, v. The Collector of Rangoon,
6 L.B.R, 150 {P.C.), referred to. S. 15 of the Urban Rent Control
Act, 1948 must not be interpreted in an exclusive sense but must
be given a construction as supplementing the right of appeal.
A decree of a Ciyvil Court is ordinarily appealable ; and an order
would not be apyealable unless it falls within s. .47 or s, 1104} or
Order 43 of the Code of Civil Procedure. The¢ Urban Rent
Control Act, 1948 by s. 15 gives.the right of appeal from all
orders., The test in sach cases is whether the order. willbe
appealable under the provisions of the Code of Civil Procedure
or other relevant enactments. The order in question in this
case falls within s, 47 :1) of the Code of Civil Procedure as
relating to the.execution, discharge or satisfaction of a decree
and a determination of such a question is a decree under s. 2 {2)

of the Code of Civil Ptocedure. The appeal to the District Court
was therefore competent, -

Haw LiM ON v. Ma AYE May ,

sae’ oo

ves 69

URBAN RENT CONTROL ACT, S. 14-B—Scope of Urban Rent Control
Act—Disputcd tenancy whether can be decided by the Rent
Controlier. Held : That a dispute as to whether a person is a
tenant for four rooms or whether he is a tenant for only one
room and the tenants of other three rooms are tenants of the
landlord can be decided only by a Civil Court and the Rent
‘Controller has no jurisdiction to decide such a question. Where
an application ismade to the Rent Contrclier for leave to deposit
the rent of .ail four rooms, tenancy of which iis disputed, the
Rent Controller has no jurisdiction to determine even for the
‘restricted purpose of s 14-B of the Urban Rent Control Act
whether a person claiming to be a tenant isa tenant or not.
S. 14-8 (1) and (2) authorise the Rent Controller to receive
deposit from a person who claims to be a tenant, and he will
then give notice of the deposit to the landlord. It is for the
landlord to withdraw or refrain from withdrawing the deposit,
No enquiry is contemplated by the Act. He has authority
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. and is bound to accept deposit of rent; but he may not call
upon the owner of the premises or the alleged landlord to show
cause why deposit of rent should not be permitted.

DAW NGWE TIN . THE CONTROLLER OF RENTS AND ONE  44e 85

URBAN RENT CONTROL ACT, S. 16-A—Order under—Applicition for
review by a co-lenanl of gran of permission lo assigt tenancy—
Dismssal by Controller—Cerliovari and mandamus if permis-
sible. Held : Under s. 21-A of the Urban Rent Control Act, 1948
the Controller of Rents may review any order made by him and
the provisions of the Code of Civil Procedure, Qrder 47 would
apply to such review. Any person considering himself aggrieved
by an order may apply for review under Order 47, Rule 1 of the
Code of Civil Procedure; but the Controller’s order is not
binding upon any person not a party to the proceedings. As the
present applicant is not bound bv the said order, he is
not an aggricved person who can apply for review thereof.
Kupparakutti Adammeera v. Esoof aud one, (1948) B.L.R. 421,
referred to; - T

M. R. Das . C, R. DAS AND THREE OTHERS ote 211

URBAN RENT CONTROL ACT, 1948--S. 16-4 4 (1) (b}, 2 (b) and (3) and
s. 2 (c)—Premises to be vacated or likely 1o be vacated—
* Lundlord " Difference between s. 16-4AA4 (1) (b) and s. 16-4 (2)—
16-4A (4) when applicable. Held : Thats. 16-1A (1) () of the
Urban Rent Control Act applies to a case in which a Landlord
receives any information that any residential premises of which
he is the landlord are likely to be vacated or have been vacated.
The section has no application to a case where the owner had
not let out the premises at all and the premises were occupied by
trespassers against whom he obtained an ejectment decree and
owing to execution of the decree the trespassers-judgments
debtors vacated the premises and the owner received the
information about the vacating by trespassers. The owner in
this case was not a landlord within the meaning of s. 2 {(¢) cf the
Act and he could not receive any information as landlord of such
vacating, The particulars which the landlord is required by
sub-s. 3 of s, 16-aA (1) {b) to supgly the Controller of Rents are
the same as those which he is required by s. 16-A (2) of the Act
to supply when the landlord proposes to let non-residential
premises to a tenant. In the present case the house wasnot a
rented house at all and the applicant was not a landlord and
consequenily the Controller of Rents had no jurisdiction to
direct that the premises should be lct at all, '

SOONIRAM RAMESHWAR 2. THE CONTROLLER OF RENTS,
RANGOON AND THREE OTHERS ... ose o 43

URBAN RENT CONTROL ACT, S. 16-aA (4), s, 16-a4 (2} ... ase 225
, S. 19 (2) (g) o oo Po 214

* 8. 32 : see sad
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BURMA LAW REPORTS.

SUPREME COURT

THE BURMA OIL Co. (BURMA CONCESSION)
LTD. AND TWO OTHERS (APPLICANTS)

v.

THE COURT OF INDUSTRIAL ARBITRATION,
BURMA aAND TWO OTHERS { RESPONDENTS). *

The Trade Disputes Act, s. 2 (j), (k), s. 9, 7 (5}, 10 (1), 14 (b) and 20—
Jurisdiction of Industrial Court—Whether reinstatement of dischargey
workmen permissible—Principles underlying writs of prohibilion and
certiorari—Jurisdiction of Cowrts—Sense in which the term is used
“ trade dispute ', “emyloyee V' —Comparison of Burmese Act wilh English
and Indian Acts—Jurisdiction of Industrial Court fo be exercised
judicially—Framing of issues by Industrial Court—Rules of natural
pustice if infringed by non-framing of issue—The cffect of reference lo
Industrial Court on mnotices to workmen—Principle of.Lis Pendens
doctrine applicable—Contribution to Provident Fund—Nature of—

Extraneous considerations taken into account —Effect. v

Applicant-Companics operated Burma Oil Fields. Prior to 1942 the Oil
fields were connected to Syriam by pipeline. The main pipelines were
wrecked or destroyed under the Denial Scheme. Af{er re-occupation the
Companies started rehabilitation and went on till rebellion broke out. On
30th October 1948 the Applicants wrote {0 the Minister for Industry that they
proposed to mike reduction of staff as a consequence of the rebellion. The Qil
fields were occupied in February 1949 by rebels and the occupation continued
tilt June 1949, In July 1949 the Companies closed their works in Yenangvaung
and withdrew to Chauk. When il became clear that neither the British
Government nor the Government of Burma could guarantee rehabilitation
expenditure, the Applicants served notice on 2,432 employees at Chauk
terminating their services from the 16th and *17th January 1950. The matter
went before the Industrial Tribunal who made an Award, The Companies
objected to the Award on five grounds, viz :—

(i) That the Industrial Court had no jurisdiction after the termination
of service by notice ;

{(ii) That the Industrial Court acted illegally in holding that the
Companies acted illegally in discharging the workmen on the 16th and
17th January 1950 ;

(iii) The Court acted illegally in directing the Companies to make ita
term of service so as to include discharge allowance ;

(iv) The Court acted illegally in directing travellmg allowance to be
paid for transporting the workers back to their home ; and

* Civil Misc. Application No. 43 of 1950.

T Present : SIR BA U, Thief Justice of the Union of Burma, MR. Justice
THEIN MaunG and U AUNG THA Gyaw, J.

+S.C,
1950.

—

Oct.18.
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{(vi The Court acted illegally .in directing the Award of discharge
allowance and cost of living allowance to the discharged workmen of
Yenangyaung.

Held : (1) The principles on which directions in the nature of a writ
of prohibition or certiorari will be issued by the Supreme Court are laid
down in U Htiwe’s case; these writs deal with question of jurisdiction.
Jurisdiction is used in the said ruling in both senses—in the narrow sense, it
means territorial or pecuniary jurisdiction and in the wider sense the
authority of a Court to do a certain thing according to law.

I’ Htwe v. U Tun Ohn and one, (1948) B. L.R, 541 followed

U Fil v. Thégon Village and Agricullural Commiltee and l‘wont.lzers,
{1948} B.L.R., 759, referred to.

Unless there is a Trade Dispute, the Industrial Court has no ju:*isdic-
tion {o entertain a refercnce under s, 9. It is 2 condition prccedeﬁt
to the assumption of jurisdiction. The terms “ Trade Dispute’ and
“ Workmen ” are defined.in s. 2 (j) and (). The workmen paid off on
the 16th and 17th January 1950 are undoubtedly workmen under s. 2 (k)
of the Act. In dealing with the question of discharge of workmen, the
Court was not exCeeding its jurisdiction or interfering with the running of
an industry. The Court of Industrial  Arbitration has power to order
reinstatement. The Trade Disputes Act in Burma is more or less the
same as the Indian Act and different in certain respects from the English
Act.

Crowiher's Case, L.R. 11948) 1 K.B.D. 424, distinguished.

Western liidia Automobile Asseociation’s Case, (1949) XI. F.CR. p. 321,
followed.

The jurisdiction regarding réinstatement of - wgrkmen is to be
exercised judicially and not arbitrarily or capncmuslv' If° the mdustry_
affected is not in a position to run as it is designed to rur, and to
en'ploy labour to maximumn capacity, the Industrial Court would not exercise
its jurisdiction judicially i il directed reinstatement of discharged men. This
is the effect of 8. 11 of the Trade Disputes Act.

:2) The Industrial Courts are not governed by the procedure prescribed
for ordinary Courts of Law, but only by rules prescribed by themselves as
provided in s. 15 of the Act. Such rules of procedure do not contain any
rule relating to the framing of issues. The object of framing issues is to draw
the attention of disputants to the points in dispute. If the parties knew what
the dispute was and lead evidence thereon they cannot be prejudiced if no
issue is framed. 1 neither party is prejudiced the trial is not vitiated.
Failure to frame an issue does not in any case affect the jurisdiction of the
Court.

The principles anderlying, The Queen v. The Mayor and Town Council )
of Wigan, (1885) 14 Q.B.D. 908; Finch v. Oakes, (1896) 1 Ch. D. 409
Glossop v. Glossop, (1907) 1 Ch. D. 370; Halsbury's Laws of England, 2nd Ed,,
Vol. 22, p. 247—249,
have no application when a dlspuie is taken out of the hands of the parties
by the State before the day fixed for the discharge and:s‘r_eferred to an
Industrial: Court. The notice did not take effect on the dates tuerein ; on the
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day reference was made it put a stop fo the running of the notice, The
object of the Act could not be nullified by terminating the contract of service
hefore a reference was ordered ot before the Tribunal considered it.

Crowther's Case, L.R,, (1948) 1, K.B.D, 424, distinguished,
Obscrvations of Lord Goddard, L.C.J., followed.
further the principle underlying the tule of Lis Pendens is applicable to the

case. When a Court of Law gets seized of a dispute nothing can be done in‘:'

tespect thereof till the determiination thereof by Court.

{3) What is awarded in the present case to the workmen is compensation
for having their career cut short in their prime of life. A provision for
Provident Fund cannot be treated as a substitute for such compensation. In
making thls Award the Industrial Court did not exceed its jurisdiction.

{4} ln awarding travelling allowance the Industrial Court mfrmged rules’

of natural justice and failed to exercise its discretion -judicially. They were
influenced more by political and economic considerations than by justice of the
claim in arriving at the particular decision,. The decision is also vitiated
by the fact that the Company’s advocates were not given full hearing, -

i5) The grant of discharge allowance tothe Yenangyaung workmen was
also without jurisdiction. They were discharged in July 1949 and the dispute
arose only after their discharge. The discharged workm ' n are not workmen
within s. 2 (&) of the Act, The discharge made in july 1949 had nothmg to do
with the alleged dxspute in }anuar) 1948 rel:ed it pon m thmr behaif.

‘E.C.T. F0ucar for the apphcants

Chan Htoon {Attorney-General) with U Ba Sein
{(Government Advocate) for the respondent No. 1.

Yan Aung for the respondents Nos 2 and 3.

’lhe ]udgment of the Court was delivered by the
Chief Justice of the Union. :

SIR Ba U.—This is'an application for the issue of
a writ of certiorari. It arises out of a dispute between
the three applicants and their employees. The three
applicants are three British Companies carrying on oil
winning and refining industry in Burma for a good
number of years. The areas where they operate are
known as the Burma Qilfields comprising mainly the
areas of and around Chauk, Lanywa and Yenangyaung.
Prior to 1942 the oilfields were connected to Syriam
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near Rangoon by a pipeline, generally referred to as
the “ Main Pipeline ”, through which natural petroleum
was pumped to the Oll Reﬁnery at Syriam. * But when
the World War broke out in the East and when the

‘Japanese were about to over-run Burma in 1942, the

properties of the three applicant Companies in the
oilfields and the Main Pipeline were wrecked or
destroyed so as to deny their use to the Japanese. On
the re-occupation of Burma by His Britanni¢ Majesty’s
Forces in 1945 and on the overthrow of the"]éﬁa'ﬁese
armies, the Oil Companies returned to Burma and on
the 1st January 1946 resumed possession of their
properties in the oilfields and elsewhere and started
the work of rehabilitation. A sum of Rs. 8,58,00,000
or (£ 6,434,000) according to the applicants was spent
on the work of rehabilitation from 1946 to September
1949. The work of rehabilitation to a large extent has.
been carried out in the oilfields during those years
but the repair to the Main Pipeline could not be carried
out completelv owing to the state of unrest prevailing,
especxally in the areas through which the Pipeline
runs. . The unrest started in or about March of ‘Aprll
1948 and it soon degenerated into an armed rebellion
against the lawfully constituted government. In these
circumstances the three Oil Companies wrote a letter
on the 30th October 1948 to the Hon’ble Minister for
Industry and Mines stating infer alia as follows :

‘“ Conditions in Central Burma have not improved, and it is
not possible to feel any reasonable certainty that conditions will
become and remain satisfactory in the near future. We are at
present physically unable due to these conditions to repair, or

~ even to prevent further damage to the Main Pipeline, withotit

which we could not transport crude oil in quantity from the
Fields to Syriam. My Directors have therefore reluctantly
decided that we must postpone the reconstruction of the main
refinery at Syriam, and confine our efforts meanwhile to
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producing at the Fields such quantity of crude oil as can be refined
without using the pipeline to the extent that its products can be
distributed to places of consumption by the means and routes
that are open to us from time to time,

‘This unfortunately means a large reduction in the employ-
‘ment available for both British and Asiatic personnel. The
reduction in Asiatic employment at Syriam will initially be from
3,200 to 2,100, with a further reduction to 1,400 to follow within
12 months. At the Fields the exact reduction will depend upon
the quantity of products which can be {ransported under present

conditions, which we are still investigating, but provisionally we .

-expect it to be from 6,200 to 4,300.° We very much regret this
unavoidable fall in employment, and hope that at some future
date condilions may be such as to allow us to resume full
reconstruction.

We propose to make the initial reductions mentioned above
on 30th November 1948,

‘On receipt of the letter the Hon'ble Prime Minister
asked the Oil Companies to communicate to him as
soon as possible the outline of a proposal by which the
Union Government could provide the remainder of
the finance required to complete the reconstruction of
the Qilfields, the Main Pipeline and the Refinery at
Syriam without interruption. In exchange for such
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contribution, the Union Government was to acquire a

corresponding share in the Burma oil winning and
refining industry. The Union Government requested

that while the proposal for a Joint Venture was under

consideration, the retrenchment of labour force should
be postponed. The retrenchment was accordingly
postponed.

In order to finance their share in the Joint Venture
the Union Government applied to His Britannic
Majesty’s Government for a loan. While the loan
was under consideration, His Britannic Majesty's
Government guaranteed to the Oil Companies their
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continued rehabilitation expenditure including payment
of such labour as was then said to be surplus to their
reqmrements

In the meanwhile the political situation became
worse. - The rebel forces began to occupy the Oilfields
in February 1949 and remained in occupation thereof
till June 1949 when they were driven out by the forces
of the Union Government. About a month later, that
is in July 1949, the Qil Companies closed dewn -their

“works in Yenangyaung, paid off their workmen

numbering over 2,000 and withdrew to Chauk. Two
months later, that is on 25th September 1949, a meeting
of all Oilfields workers under the auspices of two
labour organizations, namely, the respondents 2 and 3,
Oilfields All Employees Association, and United Labour
Front Action Organization, was held at Chauk. At
that meeting 4 number of resolutions relating to the
reduction of the labour force, payment of gratuity,
increased wages for night shift workmen and increased
number of holidays was ‘put forward. Copies of these
resolutions were sent to the - oil Companws and - the
Union Government. As a result thereof the Union .
Government appointed a committee called Oilfields
Enquiry Committee on the 25th November 1949 to
hold an enquiry into conditions in the oil winning
industry and to make recommendations on or before
the 25th January 1950 for the maximum volume of
labour employable in that industry.

While the enquiry was going on, the Union
Government was informed by His Britannic Majesty's
Government that it could not accommodate the Union
Government with a loan asked for acquiring an interest
in the oil industry. At the same time His Britannic.
Majesty’s Government informed the Oil Companies
that it withdrew the guarantee gii(en previously.
Whereupon the Companies on the 5th January 1950
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communicated to the Workers’ Union their intention
to effect retrenchment. On the 7th January 1950
the Oil Companies served notices on 2,432 of their
employees at Chauk terminaling their services with
effect from the 16th -and 17th January 1950. On the
following day, that is on the 8th January, a mass
meeting of the employees of the Oil Companies
was held at which 11 demands were put forward.
Copies of these demands were at once sent to the

Union Government and the Oil Companies. On the-

11th January the Union Government in its Ministry
of Public Works and Labour, treating. these demands
as being matters in trade dispute, forwarded them for
determination to the Court of Industrial Arbitration.
On the 16th and 17th January the workmen who
had been served with notices of discharge on the
7th January were paid off. In spite of their discharge
some of the discharged: Workmen evidently attempted
to: attend 16 -work along with those who were still
retained by the Companies in their service, but
they were not allowed to. Leaving out what is not
essential for the purpose of this case, the demands
made by the workmen at their mass meeting held on
the 8th January are as follows :

* (1) The Companuies concérned should totally abstain from
taking the measures of retrenchment of which notice was given
by them to the workers on the 7th January 1950 on the ground
that the present conditions in the country are such- that they
conld no longer continue to operate.

(2) The notice of retrenchment issued by the Burma Oil
Company (Burma Concession) Limited on the 7th Januvary 1950
should be withdrawn immediately without any condmons what-
soever for such withdrawal.

(3) * * +* *

(4) No further retrenchment should be made by the Com-

panies while the question of retrenchment is under protest by the
workers. :
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(5) In case the Companies either dismiss, discharge,
retrench, or terminate the services of any of their workers, they
should pay every such worker a discharge allowance - equlvalent
to three months’ wages plus Cost of Living Allowance as compen-
sation for the abrupt and premature termination of their gervices
and payment of such allowance should be included as one of the
terms of employment by the Companies.

(6) * * +* *
r7) * * #* *
® * ’ * *
(9) * ¥ * : %

{10) The Companies should pay the actual tra»ellmg expenses
up to their respective native places and subsistence allowance at
the rate of Rs. 10 per diemn to those workers and their families
from foreign countries and distant areas, and payment of such
expenses and allowance should be included as one of the terms of
employment by the Companies.

(11) The Companies should grant the followi ing privileges to
those workers who are suddenly and unexpectedly discharged or
retrenched by the Companies due to closing down of their oil-
winning operations at Yenangyaung —_

(@) Payment of glatmtv calculateg at the rate of one
month’s pay for each completed year of service to
every workman ; -

(b) Payment of discharge atflowance equivalent to three
months’ wages plus Cost of. Living Allowaiicé to
every workman- for the premature termination of
their services. "’

To these demands the Oil Companies replied that
their decision to discharge or retrench their workmen
and to decide the nature or the scope of their under-
taking and labour requirements thereof at any time was
a matter entirely for their determination and for nobody
else and that therefore the matter was not within the
jurisdiction of the Industrial Court nor could it give
rise to any dispute within the meaning of the Trade
Disputes Act. The Oil Companies further submitted
that their existing Rules of Service relating to payment
to be made to workmen discharged were fair and
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reasonable and should not be interfered with by the
Industrial Court in the absence of any good grounds.

Dealing first with the question of jurisdiction the
Court of Industrial Arbitration observed :

“As we understand the position, it is not open to an
employer to act arbitrarily "in discharging his workmen. The
workers can raise a dispute about the matter and if such a
dispute arises and is referred to the Industrial Court, then this
Court is competent to go into the merits of the Case.”

Dealing with the question of discharges efiected on

the 16th and 17th January, the Court observed that the
grounds given by the Oil Companies for reduction of
their labour force were reasonable and that therefore it
would not order reinstatement though it had ample
power to do so, if and when necessary. Though the
- grounds for reduction of the labour force, as given by
the Oil Companies, were held to be reasonable the
Court said : - S

*“ We feel it our duty to state that it is our view that the
Company was wrong in discharging workers on 16th and 17th
January, despite the reference of the dispute to this Court.
Section 14-B of the Trade Disputes Act is perfectly clear on the
- point. The fact that a notice of discharge had been issued does
not in our view mean that the men had in fact been discharged.
We are therefore of the view that the discharges on 16th and
17th January were illegal. We, therefove, direct that the men
discharged on 16th and 17th should be treated as on duty until
the date of this Award and should be paid their full wages and
Cost of Living Allowance for this period. "

Treating the men paid off by the Companies on the
16th and 17th January as being still in the employ of
their Companies till the date of the Award, the Court
said : ‘

“ So long as there is no social security schene in the country,
and private industries exist, the employers must, within
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reasonable limits, shoulder the responsibility for relief in cases of
involuntary unemployment.  In deciding the measure of relief
consideration has undoubtedly to be given to the past services
of the employees, the condition of the industry, the reasons for
retrenchment, and the period of the resultant unemployment.
We therefore hold that it be made a term of service of the
Company's workmen that if any worker, who bas had at least
two years' service, is retrenched he should be paid a discharge

allowance!equwalent to two months’ wages plus Cost of Living
Allcwance,

In addition to the discharge allowance the Court
also awarded travelling allowance subject to the maxi-
mum amount equivalent to one month'’s pay plus Cost
of Living Allowance to those workmen whose homes’
are more than 50 miles away from Chauk and who have
at least two years’ service. '

In dealing with the case of the dlscharged workmen
of Yenangyaung the Court said that they should be paid
discharge allowance in the same way as the discharged
workers of Chauk..

These are the circumstances under which the appli-
cation for the issue of a writ--of Certiorari: was filed,

In U Htwe (alias) A. E. Madariv. U Tun Ohw- and
one (1) this Court has laid down the principles on
which directions in the nature of a writ of Prohibition
andfor a writ of Certiorari will be issued by this
Court. In laying down the principles this Court
said:

““As these two writs (writ of Prohibition and writ of
Certiorari) deal with questions:of jurisdiction, they are frequently
sought after together. They sometimes overlap. Prohibition is
used as a preventive, whereas Certiorari is nsed as a cure. The
former is asked for at an earlier stage of a proceeding so as to

~ prevent an inferior Court from usurping a jurisdiction with which

it is not entrusted, or to prevent it from acting in excess of the
jurisdiction entrusted therewith. Cerliorari is asked for when a

(1) (1948) B.L.R. p. 541.
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proceeding is concluded, so that any mischief or injustice result- 139?0
ing therein may be redressed. " ity
TuE

Reading this portion of the judgment only, as it ng:{lpAANYL

dands, it may create an impression that' the writ of o burRMA

. ) i _ ) ) CONCESSION}
Prohibition and the writ of Certiorari deal only with i;b;!;;’vvo
the questions of jurisdiction used in a narrow or oress

v. .
limited sense, such as the territorial or pecuniary TEE

jurisdiction of a Court. Thal this is not so is made overoF

INDUSTRIAL
plain by what follows later‘m the case. The Court AR%;‘;;?UN»
observed : AND TWO

OTHERS.

“ Under section 133 of the Constitution, justice throughout
the Upion shall be administered in Courts established by the
Constitution or by law and by Judges appointed in accordance
therewith. The proviso to this section is section 150 of the
Constitution. Under section 150, any person or a body of persons
though not a Judge or a Court in the strict sense of ‘the teérm, ¢an
be invested with power to exerctse limited fuuctmns of a judicial
nature;  When so invested, that’ person or body of persons, when
determmlng questions affecting the rlghts of the citizens of the
Union, must do so, as provided by section 16, according to law.
If it did not, it would at once render itself amenable to the
jurisdiction of this Court, as provided in section 25. Therefore,
when Atkin L.]. used the phrase ‘ having the duty to act judicial-
ly ' we must in relation to the Constitution construe it as ‘ having
the duty to act according to Iaw ?veeevennenenenn +....Such being the
state of the law, if we paraphrase the text as laid down by
Atkin L.]. we get it as follows: There must be a person or a
body of persons (first! ‘ having legal authority ’, (secondly) ‘to
determine questions affecting the rights of subjects ' and (thirdly)
* baving the duty to act according to law’, (fourthly) ‘act in
excess of his or their legal authority '."

The word “‘ jurisdiction” is therefore used in both
the narrower and the wider sense. When used in
the narrower sense it means territorial or pecuniary
jurisdiction of a Court. When used in the wider sense
it means the authority of a Court to do a certain thing
according to law. That this is so is made~-quite plain
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o5 in U Pitv. Thégon Village Agricultural Committee and
——  two others (1) wherein this Court said :

THE
‘BUrMaA OIL

COMPANY “ Nor can they (quasi-judicial bodies) act contrary to the
© Oﬁgggm prcvisions of the statute or rules. In addition to this limitation

LimiTen  on their powers there is also another limitation within which
A enens  Ihese committees as quasi-judicial bodies must act. Inall their

v, proceedings they must comply with the requirements of rules of
‘ THE natural justice 'v.e..ecvererene It is a rule of universal application
COURT OF _

InpustrRIAL  and therefore of natural justice that no man can be a judge in’
Anné%i‘ﬁm’ his own cause. A person who has an interest in the matter

aNp Two  arising for decision cannot constitute himself a judge at the

OTHERS: hearing. Natural justice also requires that those entrusted with
the power of adjudicating upon any dispgte must act in good faith
and give the parties an opportunity of being heard and stating
their case and their view point. ”’

Now, turning to the submission made by the learned
counsel for the Oil Companies, we have the case
presented to us for our consideration in five different
aspects, namely, (1) that the Industrial Court had no
jurisdiction to entertain the reference and give
adjudication thereon ; (2) that, even if it had jurisdic-
tion to entertain the reference, it acted illegally in
holding that the petitioners (Oil Companies) were
wrong in discharging the workmen on the 16th and
17th January and that therefore they (Oil Companies)
should pay full wages and Cost of Living Allowance
until the date of the awatrd ; (3) that the Industrial
Court acted illegally and without jurisdiction in
awarding that it be made a term of service of the
1st petitioner’s workmen that any workmen who had at
least two years' service, if retrenched, should be paid
discharge allowance equivalent to two months’ wages
plus Cost of Living Allowance ; (4) that the Industrial
Court acted illegally and without jurisdiction in direct-
ing the.Oil Companies to pay all retrenched workmen

(1) (1948) B.L.R. 759,
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whose homes are more than 50 miles away from Chauk 1%?6
and who have had at least two years’ service their - '

travelling expenses to their homes by surface transport pusyy o

equivalent to one month’s wages plus Cost of Living ?%‘t':;::?
Allowance ; and (5) that the Industrial Court acted Cgl;ﬁ:::;)omu
illegally and without jurisdiction in awarding the pay- axprwo
ment of discharge allowance equivalent to two months’  °™.*

wages plus Cost of Living Allowance to the discharged The

COURT OF
workmen of Yenangyaung. INDUSTRIAL

In support of the first point the learned counsel AN
for the Oil Companies submits that the main question Yo%
before the Industrial Court was whether or not large
scale retrenchment should be carried out and whether
it was necessary. Such a question, according to the
learned counsel, was one which the Industrial Court
had no jurisdiction to decide. By way of illustration
he gave the case of a lawyer and said : “ Here is a
lawyer who employs several clerks and who after
several years of practice at the Bar wishes to retire.
His clerks cannot tell him not to retire but to work
on so that they may get their salaries’. With due
respect to the learned counsel for the Oil Companies
we are of opinion that the question of jurisdiction to
entertain a reference made under section 9 of the
Trade Disputes Act and the question of jurisdiction
of the Industrial Court to give the kind of relief asked
for have been mixed up. Unless there is a trade
dispute the Industrial Court has no jurisdiction to
entertain a reference made under section 9 of the
Trade Disputes Act. The existence of a trade dispute
is a condition precedent to the assumption of jurisdic-
tion by the Industrial Court.

What is meant by a trade dispute is explained in
section 2 (f), as amended up to date, in these terms :

“‘ Trade dispute’ means any dispute or difference between
employers and employees, or between employers and workmen,



14

S.C.
1950
THE

Burma O1L
COMPANY
- {BURMA
CONCESSION)
LiMITED
AND TWO
OTHERS

v, -

THE
COURT OF
INDUSTRIAL
ARBITRATION,

BURMA -~

AND TWO
OTHERS,

BURMA LAW REPORTS. 1951

or between workmen and worl;men, which is connected with the
employment or non- employment or the terms of employment - or
service, including pension, gxatmty, bonus and aillowance, or
with conditions of labour, of any person.

Now what -is clear is that if there i1s dispute, the
dispute must be between employers and employees or
workmen.

The. term ¢ emplovee” is not explained: but the
term ‘ workman” is explained in section 2°(k) 2
follows :

‘Workman' means any person employed, whether for
w‘u'es or not, in any frade or industry to do any skilled or un-
skilled manual or clerical work and includes, for the pirpose of
proceedings under this act in relation toa trade d:spute a work—
man discharged or dismissed duri ing the dispute but does not
include any person employed in the naval, military or air service
cf the Union of Burma. ”

Here in_the present case nearly 2,500 workmen
were served at Chauk with notices on the 7th January
that their services would be termmated on. the . 16th
and 17th January. Onthe 8th January the ‘workmien
called a meeting and protested against the proposed
retrenchment and on the 11th January the reference
under section 9 was made. The workmen served
with notices on the 7th fanuary were paid off on the
16th and 17th January. The workmen thus paid off
were undoubtedly workmen within the meaning of
section 2 (k). The question, as raigsed by the learned

“counsel for the Oil Companies by giving an example of

a lawyer W1sh1ng to retire from practice, is in reality a
question whether the Industrial Court has jurisdiction
to grant the kind of relief asked for. In dealing with
such a question the Industrial Court may in some
cases have to go into the question of running an
industry. By so doing the Industrial Court cannot be
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said to be interfering with the running of an industry.
Such a question has in a way been dealt with both in
England and India. In England in Crowther's case
{1} Lord Goddard L.C.]. and Humphreys ]. held that
the National Arbitration.-Tribunal had no jurisdiction
to give an award directing reinstatement of discharged
or retrenched workers, On the other hand in India
the Federal Court held in Western India Automobile
Association’s Case (2) that the Court of Industrial
Tribunal had jurisdiction to order reinstatement.
Thus there appears to be a difference of judicial opinion
bul in reality itis not so. It must be remembered
that the decision of Lord Goddard and Humphreys J.
was given with reference toan English Act ; whereas the
decision of the Federal Court was givenwith reference
to an Indian Actand the two Acts are different in some
essential matters. Our Act, the Trade Disputes Act,
is more or less the same as the Indian Act. Inour view,
with due respect, the decision of the Federal Court
that the Court of Industrial Arbitration has jurisdiction
to order reinstatement, where necessary, is. correct.

If the frame and the scope of the Trade Disputes Act

is examined, it will be found that the whole object of
the Act is to prevent an outbreak of industrial unrest
by providing some machinery to eftect settlement
of industrial disputes so that' neither the peace of

the country shall be in danger nor any portion of

the public shall suffer any unnecessary hardship.
This is quite plain from section 9 of the Trade
Disputes Act. ‘
The machinery provided for the settlement of trade
disputes is fourfold in nature, namely, (1) Board of

Conciliation, - (2) Conciliation Officer, {(3) Court of
Enquiry, and (4) Court of Industrial Arbitration. For

1) (1943) 1 K.B.D. 424 (2) (1949) Vol.XI F.C.R. 321,
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the purpose of this c'ase we need not consider the
Court of Enquiry. The functions of the Board of
Conciliation and the Conciliation Officer are in general
to use their good offices with both the employer and
the employees and bring about the settlement: of dis-
putes between them. If no setftlement is arrived at

‘amicably, they are to report to the appointing authority

with theit views and recommendations on points of
disputes. In the case of the Court of Industial
Arbitration it has to settle the dispute in the best
manner as it thinks fit and proper : See section 10 of
the Act.. What then is clear is that the dispute should
be first settled by consent, if possible ; if not, by an
independent and impartial body. If the dispute is in
respect of the reduction of labour force, the retrenched
workmen by consent of the parties to the dispute can
be reinstated ; similarly, if the dispute is in respect of
the employment of, say for instance, non-Union work-
men, the said non-Union workmen can by consent of
the parties be discharged.. What can thus be done by
consent can similarly be done by a Coﬁrtbf»-lnéﬁ}s’t:ial
Arbitration. The agreement of the parties and the
award of the Court of Industrial Arbitration can be put
into effect, in the case of the former, under section
7 (5), and in the case of the latter, under section 20 of
the Trade Disputes Act.® We are therefore clearly of
opinion that the Industrial Court has jurisdiction to
give an award directing either discharge or reinstate-
ment of workmen. Such jurisdiction is not to be
exercised arbitrarily or capriciously but judicially.
The machinery provided for the settlement of trade
disputes pre-supposes that the industry affected is in a
position to be run as it is designed to be run, that is.to
say, the industry has such financial resources, materials
and other necessary facilities asto be able to employ
labour to its maximum capacity. But, on the other
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hand, if the industry affected is not in a position to be ~ S&
runas it ts designed to be run, eitherfor want.of financial —

resources or materials, or for some sufficient reasons Bual;:izou,
and that therefore it is not in a position to employ c?g&:x
labour to its maximum capacity, then the Industrial C?JBC;%:LON'
Court woduld notbe exercising its jurisdiction judicially aspTwo
if it were to direct reinstatement of discharged or "

retrenched workmen. This is to be deduced from cg’f;g oF
section 11 of the Trade Disputes Act. We are there- InpusTRIAL

fore clearly of opinion that by dlrcctmg reinstatement ‘*‘Bgé‘::i"“
because the reasons for discharges are not sufficient *Jrpens,
or by accepting discharges as the reasons therefor
are sufficient, the Court of Industrial Arbitration does
nol interfere with the running of an industry as
contended by the learned counsel for the Oil Compames

This brings us to the second submission made by
the learned counsel for-the (Jompameq, The submis-
sion is tHat the Industrial Court should have first
framed an issueas to whether the Company’s discharge
of workmen on the 16th and 17th January was in
infringement of section 14-B of the Trade Disputes Act,
and, having framed an issue thereon, -the Industrial
Court should have heard him. The Industrial Court,
according to the learned counsel, did neither and that
therefore, the Industrial Court infringed the Rule of
- Natural Justice.

What must be remembered is that Industrial
Courts are not governed by the rules of procedure
prescribed for ordinary Courts of law. Industrial
Courts are governed by such rules of procedure as
are prescribed by themselves: Se¢esection 15 of the
Trade DisputesAct. The rules of procedure prescribed
by the Industrial Court, a copy of which has been
shown to us, do not contain any rule-relating to the
framing of issues but we are given to understand by the
learned counsel for the Companiés that the invariable
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practice of the Indusmrial Court is to frame issues in
every proceeding referred to it under section 9 of the
Trade Disputes Act. Be that asit may, what is to be
remembered is that even in an ordinary Court of law
the omission to frame an issue isnot necessarily fatal
to the trial of a suit. The object of framing issues is
to focus the points of dlspute so asto draw the attention
of the disputants theréto, in order that they may be
able to ledd evidence and plead.” When the parties
know what the dispute bétween thiém is’ find’ l(.ad
evidence thereon and plead thereto, neither party i is
llkely to be pre]udlccd if noissue is framed. If neither
party is pre]udlccd the frial, as pomted out above, is
not vitiated.  Here in’the ‘present case, not only the
parties knew what the main dispute between them was
but we find that issues were in fact framed and'issué
No. 1 was wide enough to cover the point now under
discussion. ' 'And the learned counselfor the Companies
did, in Fact touch upon'it though it is true, in” connec-
tlon wifh 'another n’xatier In iny case, the failure to
frame an isdue in'a proceédmg such'as this does not
affect the jurisdiction of the Indusfnal Courf “Thé
learned cournsel, however, contends that ‘even though
this‘part of the award of the Industrial Cour* may not
be vitiated for failute to frame a necessaty issue, it is
vitiated inasmuch'as the Industrial Court acted illegally
in holding - that the workmen paid off on the 16th and
17th January should still be held to 'be il the service of
the Companies upto the date of the award. According
to the Tedrned counsel, if an employel gives notice to
his wotkmen thdt their sérvices will 'be terminatéd on

‘a dertain'datd, hie (employer) ‘cannot recall or withdraw

the nbtice and thé employees canrnot '1150 retuse to
accept the nOthc and that therefore the employees cease
{o'be'in the service 'of the employer én the ddte fixed,
In suppdrt of this submission  the learned ‘counsel
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refers us to the cases of Thgueen v. The Mavor 186,(5:6
and Town Council of Wigan (V); Fimch v. Oakes (2) —

lossop v. Glossop (3) angy Halsbury's Laws of Bomseon

England (4. C(%zvg:h?:
: CONCESSION)

i ' . LaMITED

What is overlooked by the learned counsel is that ,yprwe

there was no intérvention by a third party between the OTHERS
employer and the employees in those cases. Here CoitiE
in the present case the dispute between the employers INDUSTRIAL
and the employees was taken ‘out of their hands by ARpatation,
the State beforé the date fixed for the discharge of A e
the workmen and reférved for detérmination to the
Industrial” Court'” Néw, whaf was the effect of the
teference to the Induqtnal Court on the notice given

by the Companies to their workmen? Did the notice

keep on running and take effect on the date fixed

therein or did the runnitig of the notice stop on

the‘day the referemce Was ‘thade dnd keep the' parties

an status guot = No authonty, havmg a diréct bearing

on'this ‘point, has béen broéught to our notice. But

the observations of Lord Goddard L.C.]. in Crowther’s

‘Case quoted above, are apposite to the matter in

;hand. The Iearned]ustice Said B

* It was subm:ttcd by Sir William McNair that, as at the date
of the reference, due notice had been given to the workmen
‘to termin- te theéir employment and their employment had thereby
‘been terminated, there could be no trade dispute to refer, because
there could not be a dispute or difference or.any subject between
‘these employers and workmen as the workmen were not in the
-service of”the emplovers, :md he reinforced this argument by
‘reference. to the dehnition of ‘workman ' which, he submitted,
contemphted an ex;stmg contract of service so, as he put it,
that there could be some contract on which the reference could
“bite'. 1 cannot agree with that submission. If effect wete
iven to it, it would mean that any employet; or indeed, any

n

- (1) 11885) 14 Q.B.D. 908.- (3) -(1907) I Ch. D.370.
(2} (1896} 1 Ch. D, 409, © (4) 20d Ed,, VoL 22, p. 247—249.
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workman, could nulilify thafhble provisions of the order and the
object of the regulation under which it was made, by terminating
the contract of service befm’a reference was ordered or even.
after the matter was referred, but before the tribunal considered
it.”

We respectfully agree with these observations. As
pointed out by the Lord Chief Justice, if we were
to accept the contention of the learned counsel for
the Companies that the workmen ceased to be in
the employ of the Companies after the 16th and
17th January because of the notice and that therefore
there was no trade dispute within the meaning of
the Trade Disputes Act it would amount to nullifying
the whole Act. Besides, there is also the Rule of
Lis Pendens to consider. The rule may not be
applicable directly in this case but the _principle
deducible therefrom, is in our opinion appllcable-
It is of general application in that as soon as a Court of
law gets seizin of a dispute nothing can be done
in respect thereof till the determination of the dispute,
or, if anything is to be done, it can only be done
with the leave of the Court. Therefore, as soon as the-
reference was made, it put a stop to the running
of the notice and kept the parties in status quo till the
date of the award.

The learned counsel for the Companies endeavours
to meet this aspect of the case by submitting that
because of the reference made 1o the Industrial
Court, if the parties were to be kept in status quo
till the giving of the award, it would mean not only
inflicting great hardship to the Companies but would
also mean doing great injustice to them in that they

‘would have to continue paying the workmen till

the date of the award though there was no work
for them, and that the workmen would also be in
a happy position of accepting employment elsewhere.
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In so submitting the learned counsel overlooks the
other side of the question. : If, for instance, the
discharges were made not because there was no work
but because of victimization, from which date were
the discharged workmen to be reinstated? Were
they 1o be reinstated with effect from the date of
the discharge or from the date of the award? If they
were to be reinstated with effect from the date of
the award, it would mean doing great injustice to

them. If the discharged workmen were to accept

employment elsewhere during the pendency of the
reference, it would undoubtedly be taken into account
by the Industrial Court when directing reinstatement.
Section 2 (j) read with section 10 (1) of the
Trade Disputes Act is of such wide amplitude as
to embrace such mattess- as are mentioned by the

learned counsel - for - the Companies = within the

jurisdiction of the Industrial Court. The award in so
far as it deals with this point must therefore be
‘confirmed.

Now, dealing with that part of the award directing
that it be made a term of service that retrenched
workmen with two years’ service should be paid
discharge allowance equivalent to two months’ wages
plus Cost of Living Allowance, the ledarned counsel for
the Companies points out the*inconsistency of the
Industrial Court in giving the award in this case on
this point and the award given three days earlier
in the Syriam case. In the Syriam case the Industrial
Court held that superannuated personnel who were
discharged should not be given gratuity. The learned
counsel further submits that the ground on which the
discharged allowance was given was also improper
inasmuch as the Industrial Court said that because the
State had made no provision by way of social service
it was the duty of the employers to help the employees.
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That, according to the learned counsel, amounts to

,fa1lure on the part of the Industrial Court lo exercise

the discretion vested in it judicially, Further, the
learned counsel states that employees of the Company
could have joined the Provident Fund if they wanted
to and that, in fact, 70 per cent of the lowest paid

workmen did join the Provident.Fund maintained by
the Companies.

Now, what must be borne in mind is that this case
and the Syriam case are entirely different in so far
as the payment of discharged allowance is concerned.
In the Syriam case, according to the learned counsel
himself, what was awarded was that the superannuated
men need not under the .circumstances of the case be
given any gratuity. In this case what is awarded is
what we may call compensation for having their career
cut short in the prime of life. It is true that the
Industrial Court observed that the employers should
help their workmen as the State had not made any
provision by .way of. social service: If the payment
of discharge allowance was based only on this conside-
ration, the contention of the learned counsel for
the Companies must be accepled that the Industrial
Court failed to exercise its discretion judicially in that
it took extraneous nratters into consideration. But
on reference to the award we find that the payment of
discharge allowance was not based mainly on the
above consideration bui also on the consideration that
the workmen should have compensation for having
their career cut - short-in the prime of life. This,
in our opinion is exercising discretion judicially. It is
true that there is the Provident® Fund maintained by
the Companies but what has to be remembered is that
the Provident Fund is a fund by joining which the
workmen can effect a saving of their wages for the
purpose of making provision for their old age, since
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they get no pension when they ar€superannuated, Itis
not {o be treated as a substitute for compensation for
having one’s career cut short in the prime of one’s life.
If discharge allowance is to be paid, the learned
counsel for the Companies contends that as acgording
to law a general hiring may be terminated at ahy time
by a month’s notice or payment of a month’s wages,
discharge allowance should be made equivalent to one
month’s wages and not to two months’ wages. It must
be remembcred that how and under what circumstances

the services of an empldyee cdn be terminated depend

upon the terms of the contract between him and the
employer. In the absence .of such a contract it
depends upon the usage, of the service to which the
emplovee belongs.” I there is no usage, then the
service is terminable by giving reasonable notice.
What is meant By reasonable notice depends upon the
-circumstances of each case. . In.the present case there
are no materials on the record for the determination of
tiis fact. But, in fact, no materials are necessary,
since, as we have pcinted out above, payment of
discharge allowance is to be treated as compensation
for having one’s career cut short in the prime of life.
We are. therefore satisfied on this point also that
the Industrial Court did not exceed its jurisdiction
by directing that it be made a term of service that
~if workmen with two years’ sérvice are discharged
they should get two months’ wages plus Cost of
Living‘Allowance. We may note that the learned
counsel for the Companies has very frankly admitted
that if the workmen served with notices on the

7th January were to be treated as still in service of-

the Companies at the date of the award they would,
along with those who are still in the service of
the Companies, get the benefit of this part of the
award.
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Dealing with the question of the payment of
travelling allowance, we must at once say that this part
of the award cannot be supported.

In awarding travelling allowance the Industrial
Court not only infringed the Rule of Natural Justice
but failed to exercise its discretion judicially. In
U Htwe's Case (1) this Court observed :

i)

“If the tribunal has exercised a discretion entrusted tc
it bona fide, not influenced by extraneous or irrélevant considera.
tions, and not arbitrarily or illegally, the Courts cannot interfere.
In other words, a Tribunal entrusted with the exercise of quasi-
judicial functions, would not be acting according to law, if
it acted arbitrarily or illegally or was intfluenced by extraneous or
irrelevant considerations.”

In awarding travelling allov\ance the Industrial
Court observed :

“ We are not unawarc that this is not the normal practice
in respect of men who are engaged at the place of work, and not
it their homes. Where retrenchment is effected, the circum-
tances generally are abnormal. From the national point of view
t would be helpful to the economy. of the ountry, if unemployed
vorkmen can be dispersed to their homes where they cun be
ibsorbed in the economic life of the country. In respect of
vorkers who.are not Burma citizens, it is advisable that they
should be helped, if they so desire, to leave the country so that
they may avoid distress in a foreign country.”

From these observations what is clear to our mind is
that the Industrial Court was influenced in their
judgment more by political and economic considera-
tions than by the justice of the claim. What 1s worse
still is this. In the course of his address to the
Industrial Court the learned counsel for the Companies
first dealt with the question of jurisdiction and then
with the questions of the effect of the notice and the
terms and conditions of service, and when he was
(1) (1948) B.L.R. p. 541.
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about to deal with the question of travelling allowance
and the claims of the Yenangyaung workmen, he was
stopped by the Chairman of the Tribunal who said that
it was for the other-side (meaning the workmen) to
satisfy the Tribunal of the justice of their claims ;
whereupon the learned counsel for the Companies
stopped his address. This was not only not giving a
hearing but actually leading the learned counsel for the
Companies into the belief that the Tribunal would
reject the claim for travelling allowance and the claim
of the Yenangyaung workmen. In these circumstances
we are clearly of the opinion that the Industrial Court
acted not only in excess of its jurisdiction but illegally
in awarding travelling allowance. This part of the
award is accordingly quashed.

What has been said above in connection with the
payment of travelling allowance: is ‘equally applicable
to that part of the award which deals with the paynient
of discharge allowance to the Yenangyaung workmen,
Further, the most important question to consider in
their case is—were they workmen within the meaning
of section 2(k)of the Trade Disputes Act. As pointed
out above, they were discharged suddenly in July 1949
after paying them their wages and in addition one
month’s wages in lieu of notice, The dispute with the
Company arose only after their discharge. The
discharged workmen could not in these circumstances,
in our opinion, be workmen within the meaning of
section 2 (k) of the Trade Disputes Act even though a
trade - dispute can be raised on their bebalf by other
workmen who are still in the service of the Companies.
They have not also been ordered by the Industrial
Court to be reinstated. On 'the contrary what the
Industrial Court says is that the grounds for their
discharge, or to use the language of the Industrial
Courts, for the reduction of the respondent’s labour
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force, are reasonable. In these circumstances we are
not satisfied that the Yenangyaung workmen are
entitled to have the paynient of discharge allowance
made a term of their service. If thev are not, then
they are not entitled to payment of discharge
allowance. | S

The learned Attorney-General on behalf of the
Industrial Court, however, contends that the Yenan-
gyaung workmen are workmen within the meaning-
of section 2 (%) in view of the fact that there was already
a dispute between the Companies and the workmen as
as far back as January 1948. In support thereof the
learned ‘Attorney-General draws our aitention to the
evidence of Thakin Khin Zaw and Mr. Maxwell Lefroy.
What their evidence shows is that the main demand of
the Yenangyaung workmen was for payment of
gratuity., But nothing evidently came of the damand
and the workmen also dropped the matter later. The
discharge that was made in July 1949 had nothing
whatsoever to do with the alleged dispute in Janpary
1948, For all these reasons we are of opinion that the
Industrial Court acted in excess of its jurisdiction
in directing the Companies to pay discharge allowance
to the retrenched Yenangyaung workmen. We accord-
ingly quash that part of the award.

To sum up, we confirm that part of the award

~dealing with the questions of jurisdiction, directing

payment of wages and Cost of Living Allowance up to
the date of the award to the workmen at Chauk served
with notices of discharge on the 7th January 1950,
and directing the payment of discharge allowance

_equivalent to two months’ wages plus Cost of Living

Allowance being made a term of service of those
workmen who are still in the service of the Company
and those served with notices of discharge. Bul we
quash that part of the award directing payment of
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travelling allowance and the payment of discharge
allowance to the Yenangyaung workmen,

As both sides are each partially successful we make
po crder as to costs. ‘

7

S.C.
1950
THE

Burma OI1L
CoMPANY
(BURMA
CONCESSION)
LIMITED
AND TWO
OTHERS
v.
THE
COURT OF
INDUSTRIAL
ARBITRATION,
BUrRMA
AND TWO
OTHERS.



28

+ 8.C.
1950,

Aug, 28,

BURMA LAW REPORTS. [1951

SUPREME COURT
SHYAM SUNDER ANANDA (APPLICANT)

vl

THE COLLECTOR OF CUSTOMS, RANGOON
{RESPONDENT). *

Acquitial by Magistrate—Subsequent proceedings under s, 167 (8), Sea Custons
Act for confiscation before Collector of Customs—Jurisdiction of Coilector—
Judicial —When writ of prohibition lies—Criminal Procedure Code,
5. 5(2) and s. 182 (1), Sea Custons Act—Neo inconsistency belween—S. 403

(1), Criminal Procedure Code—Offence—S. 26, General Clauscs Act and
s. 2 (42).

The applicant was tried before the Subdivisional Magistrate, Insein, for
an offence under s. 24 (1) of the Foreign Exchange Regulation Act for attemp-
ting to export money without the requisite permit from the Controller of
Foreign Exchange. And, during the pendency of the trial the Collector of
Customs, Rangoon, took proceedings under s, 167 (8) of the sea Customs Act
against applicant for confiscation and imposition of a penalty, but the procee-
dings were staved by the Collector pending the decision of the Subdivisional
Magistrate. The Subdivigional Magisirate acquitted the applicant. In spite
of such acquittal, the Collector decided to proceed with proceedings before
him. The applicant moved the Supreme Court.

Held ; That the acquittal was a bar to the continuation of the proceedmgs
before the Collector of Customs.

The Collector of Customs when he imposes fines and penaltles under the
Sea Customs Act exercises a judicial function. He is for the time being a
Judge bound to act in his individual judgment. In such proceedings it is not
competent for him to take legal advice nor for cthers to give legat advice.

Where there is another remedy open to an applicant he is not entitled to
a writ of Mandamus ; but where af inferior judicial tribunal is found to be
usurping a jurisdiction not properly vested in it, a writ of prohibition clearly
lies.

Rnnchhoddas Jethabliai EE'C 0. v. The Secrctary to the Uniom Governmient,
Ministry of Judicial Affairs and two, B.L.R. [(1950) S.C. 68, referred to and
followed,

A Criminal Court proceeds on allegations of fact in a complaint to deter~
mine whether such facts would constitute an offence. When the facts alleged
constitute offence both under s. 24 (1) of the Foreign Exchange Regulation Act
‘and 5. 167 {8} of the Sea Customs Act, then on proof of such facts the

* C:vnl Misc. Application No. 37 of 1950.

t Before: SIR BA U, Chief Justicelof the Union of Burma, MR. JUSTICE
E MAUNG AND MR. JUSTICE THEIN MAUNG.
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Magistrate is bound to convict the accused under both the Acts even though
the complaint mentions only Foreign Exchange Regulation Act. When the
accused was acquitted by the Magistrate, such acquittal would be a complete
answer under s. 403 ) of the Code of Criminal Procedvre to a trial for an
offence under s. 167 {8} of the Sea Customs Act,

8. 1 of the Criminal Procedure Code in enacting * nothing in the Code

affecting any special or local law or special jurisdiction or power conferred,
etc., has qualified the words by the phrase “in the absence of any specific
provision to the contrary.” There is specific provision to the contrary in
s. 5 {2} of the Code.

The proceedings before the Magistrate and before the Collector of
Cusloms are not different. There is no inconsistencv between s. 5 (2) of
the Code of Criminal Procedure and s, 182 (I} of the Sea Customs Act as there
are no express words in the latter abrogating the jurisdiction of the ordinary
criminal courts ; consequently the contention that the Customs Authority had
exclusive jurisdiction to try the offence under s. 182 (1) of the Sea Customs
Actis not tenable. Nor can the jurisdiction, which the Magistrate had, come
to an end because notice was given of proceedings before the Collector of
Customs. The Criminal Court once seized of jurisdiction cannot have that
jurisdiction taken away lightly and there is no warrant for such taking away
in the Sea Customs Act,

Both in India and in Burma the word “ offences " is used and not * Crimes »
as in England. “ Offence " is described in s. 2 (42) of the General Clauses
Act. In EngIand it is possible to define * offence ’ as meaning any act which
is not a “crime” in some limited cases.

‘ Madho'wn Thawor v. Yar Hussain Hydor Dasii aud another, (1926) Al R.
Sindh 40 ; Regv. Tyler, (1891} 2 Q.B.D. 588, referred to and distinguished.

There is also no xarrant for grouping offences under s, 167 of the Sea
Customs Act into criminal acts and non~criminal class.

Kyaw Min for the applicant,

Chan Htoon (Attorney-)
General) with |

_ " for the respondent,
Ba Sein (Government |

Advocate) J
The judgment of the Court was delivered by

MR. JusticE E MauNG.—The applicant seeks
directions in the nature of prohibition in respect of
proceedings initiated by the Collector of Customs,

Rangoon, purporting to act under section 182 (1) of the
Sea Customs Act.
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On the 13th November 1949 a search was made on
the person of the applicant at Mingaladon Airport and
in an attache case carried by him was found Burma
notes of the denomination of one hundred rupees to-the
total value of Rs. 1,12,000. The search was conducted
at about 11-a.m. and the -applicant was, at the time of
the search at the airport for the purpose of travelling
that afterncon to India. On a report of the seizure
being made, U Than Ohn, Chief Inspector, Preventive
Service Customs, lodged a wr1tter complaint before the
District Magistrate, Insein, on the 15th November 1949
charging the applicant mth an offence under section
24 (1) of the Foreign Exchange Regulation Act “ for
attemptmg to export out of the Union of Burma a sum
of'Rs. 1;12,000 without the requisite export permit from
the Controller of Foreign Exchange, Umon of Burma.”

The complaint set out the facts as reported to
U Than Ohn by the Preventive Officers who made the
search. Cogmsance was taken of the complamt by the
Subdxvxslbnal M’agxstrate ‘of Insein who was then
exercising }uTISdlCtlon as. the presuimg ofﬁcer of an
inferior Military*> Court, Inséin having been placed
under military administration at the time. “The learned
Subdivisional Magistrate ultimately "acquitted " the
applicant, holding that ‘“ the money seized was not
brought by the accused for the purpose of smuggling it
out of Burma. ” The learned Magistrate came to the
conclusion that‘ the money seized- belonged to
accused’s brother Chunnu Lal who had brought it
to the Aerodrome for Customs formalities ” in view of
his contemplated departure for Bangkok on’ thé€ ‘next
day. This order. of acquittal was sought to bz reviewed
before the ‘Superior —Military* Court” of Ins€in in
Criminal’ Reviston 'No.17¢ of 1950 ‘but thé review
appheation  did™ not’ 'succeed, lwith fhie result that
thé ‘acquittal of thi applicant stands.
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In the complaint which U Than Ohn made before the
District Magistrate, Inseiii, on the 15th November 1949
it was stated that * action for confiscation of the méney
under Sea Customs Act is being taken.” This
foreshadowed the proceedings of the Collector of
Customs, I~ang00n in respect of Whlch the present
application’ for prohibition is made. = The proceedings
begin with a notice dated the 2ist November 1949
calling upon the applicant to show cause why under
section 167 (8) of the Sea Customs Act the notes to the
value of Rs. '1,12,000 sexzed from‘thé apphcant should
not be conﬁscated and 4 penalty ‘imposed upon him.
Further QCdo{f’oy the Colle¢tor of Ciistoms under this

fioticé' was stayed pending the trial before the criminal

Court. When wultimately the order of acquittal by the
Subdivisional Magistrate was confirmed on review by
the Supenor Mﬂitary Cou‘rf Df Inaem, the Collector of

é’e}éctmns ’co the no‘uce of the 2151; November f10m the
applicant, On "this the tearned counsel for the
applicant, who acted also as his counsel before the
criminal Court, "claimed ' before thé Collector that
his client having been tried and acquitted in respect of
thé séizure fro his bosseasmn of the Burma notes at
thé."Mirigaladdn Rirpért i$ not ilable to" have action
taken against him in respect of the samne. noles bv the
Collector of Customs under seéction 182 (1) of the Sea
Customs Act. The Collector of Customs refused fo
accept this contention with the result that the present
application * was ﬁlcd for dll‘CCthI‘lS in the nature of
prolnbltion S

Before us- the proceedings of thc Collector of
(mstoms, who purported to act in exercise of the powers
granted to him under section 182 (1) of the ‘Sea Custofs
Act, have been” challenged as’ being in“exéess of his
jarisdiction. It is tontéiided on Behalf of the applicant
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o that the provisions of section 403 of the Code of
ool Criminal Procedure apply and that the applicant having
susoer . been tried and acquitted by the Subdivisional
ANSPA Magistrate of Insein in respect of the finding of these
éofgfﬂw ‘Burma notes from the attache case he was carrymg,
or Customs, further proceeding of a criminal nature on the same

RANGOON. .
facts is barred.

The proceedings of the Collector of Customs are
before us and we find that in holding that the previous
acquittal by a criminal Court does not ousi the
Collector’s jurisdiction to take action for an offence
under section 167 (8) of the Sea Customs Act, the
Collector had the benefit of legal advice which, at
his seeking the Attorney-General's Office had given
him. We notice that the Collector of Custofns - sought
legal opinion from the Attorney-General’s by a note of
the 6th April 1950 and the Attorney-General's Depart-

-ment tendered its opinion by a note of the 6th May
1950. That as late as the 6th April 1950 the Collector
of Customs should have sought legal opinion from the
Office of the Attorney-General ina matter of this nature .
is of some surprise to us, for as far back as the
30th January 1950 in Ranchhoddas Jethabhai & Co.
v. The Secretary to the Union Government, Minisiry of
Judicial Affairs and two (1), where the Collector of
Customs was one of the respondents, this Court had in
the clearest terms stated :

“ 1t has also to be borne in mind that. the Collector of

" Customs when he imposes fines and penalties under the relevant

provisions of the Sea Customs Act is exercising a judicial function
and the exercise of a judicial functmn is individual .

He is for the time being a judge bound to act in his individual

judgment, subject, of course, to control by other authorities
exercising judicial functions to whom he may be subordinate.”

(1) B.L R. (1950) S.C. 68,
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More Slll‘pl'lSlng it, is that the Attorney-General's
Department in the face of this clear enunciation, had
seen fit to give Iegal advice to a person who has to act
in a ]udlcxal capamty Of the nature of the actual
advice given we shall have to say more later.

We have heard the learned counsel for theapplicant
and the learned Attorney-General on behalf of the
respondent at length and we feel bound to say that
the Collector of Customs, Rangoon, had been badly
advised both in initiating the proceedings sought to be
prohibited and in rejecting the claim on behalf of the
applicant that his acquittal by.a competent criminal
‘Court is a bar to further action by the Collector of
Customs under section 182 (1) of the Sea Customs Act.

The learned Attorney-General, at the close of
his arguments, raised what really is a preliminary
objection to the application for djrections in the nature
of prohibition ; and this objection should, in our
opinion, be considered first. He says that the applica-
tion should be rejected as other remedies are open to
the applicant, who should have exhausted these
remedies before coming to this Court. It is suggested
that the applicant should have appealed under section
188 of the Sea Customs Act to the Chief Customs
authority against the decision of the Collector of
‘Customs and that, if still aggrigved by the decision on
appeal, he should seek to have that decision revised by
the President under section 192 of the Act. The
learned Attorney-General’s contention might have
greater cogency if the application here had been
for directionsin the nature of mandamus, for mandamus
does not issue if there is another and more effective
remedy available to the applicant. Rawnchhoddas
Jethabhai's Case (1) also does not assisi the respondent ;
there the President’s jurisdiction to act in revision was

(1) B.L.R. (1950) S.C. 68,
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affirmed by the Court, and this Court refused to
anticipate the decision by the President in revision.
Here, the jurisdiction of the Collector of Customs
is being challenged, and where an inferior judicial
tribunal is found to be usurping a jurisdiction not
properly vested in it, prohibition clearly lies. _

It has been strenuously contended by the learned
Attorney-General that by the complaint in writing
before the District Magistrate, Insein, of the 15th
November 1949, the Magistrate of the Inferior Military
Court was invited to take cognisance only under section
24 (1) of the Foreign Exchange Regulation Act and
that that Court’s jurisdiction would extend no further
than had been circumscribed by the reference to that
particular provision in the complaint. For this
statement ev-cathedra, the learned Attorney-General
has not been able to adduce support either on first
principles or by authority. We can find no warrant for

the proposition that a complainant can restrict the

Court’s jurisdiction in the manner suggested by the
learned Attorney-General.

Except where the President’s sanction or the
sanction of some other authority is a condition precedent.
to the exercise of jurisdiction by a criminal Court such
Court may take cognisance, in the words of section 190
(1) (a) of the Code 3f Criminal Procedure, “of any
offence upon receiving a complaint of facts which
constitute such offence ”. The complaint states facts.
and to such facts stated in the complaint the Court
applies its mind to the suspected commission of amn
offence, that is to say, the Court proceeds on thie
allegation of fact to determine whether the facts are as.
alleged and whether these facts would constitute an act’
(which of course includes a series of acts) ‘which is.
made punishable by any law for the time being in force.
Clearly on the complaint, the acts attributed to the
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applicant would constitute an offence under section
167 (8) of the Sea Customis Act.” Butthe Subdivisional
Magistrate has held that the facts alleged in the
complaint had not been established. If the learned
‘Magistrate had found the facts alleged in the complaint
to be eslablished it would have been his duly,
unless there is any legal bar to his so deing, to convict

the applicant of an offence under section 167 (8) of the.

Sea Customs Act. In the absence of such alegal bar it
wo'ld appear that section 403 (1) of the Code of
Criminal Procedure would be a complete answer in the
procecdmds of the nature contemplated by the Collector
of Customs.

The learned Attorney-General sought to surmount
this difficulty by contesting the competency of the
criminal Court to try such oiences as are specified
in section 182 of the Sea Customs Act as cognizable by
the. Custom authorities. “He' claims that section 182

THE
'COLLECTOR
OF CUSTOMS,

RANGanxY

should be read together with section 187 and that, if

so read, two mutually exclusive jurisdictions, one
jurisdiction in respect of certain offences and the other
in respect of the remaining offences under the Sea
Customs Act, would become apparent. He has asked
the Court to read the two sections together as in either
section the permissive “ may ” is used. There may be
a certain amount of cogency ip ‘the learned Attorney-
General’s argument if in section 147 of the Act the
word ““ summarily " does not appear. As the two
sections .now stand, the contrast is not between two
jurisdictions, that of the Custom authorities and that of
the ordinary criminal Courts, but between two classes of
offences, one triable summarily and the other cognizable
indifferently by a Magistrate conducting his trial in
a regular manner and the Custom authorities.

There can be no inconsistency between section 5 {2)
of the Code of Criminal Procedure and section 182 (1)
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of the Sea Customs Act. The following principle
enunciated in The King v. Carhle (1) appears to be

. apposite in this case :

“ Where the offence was antecedently punishable by a
common law proceeding, and astatute prescribes a particular
remedy by a summary proceeding then either method may be
pursued, and the prosecutor is at liberty to proceed either at
common law or in the method prescribed by the statute ; because
there the sanction is cumulative, and does not exclude the
common law punishment. The present case seems to me clearly
to fall within the rule laid down by Lord Mansfield, and the
distinction there laid down is, I apprehend, well-founded, and
grounded, too, on good authority. If a statute makes that felony
which was a misdemeanor at the common law, we know that the
misdemeanor is merged in the felony ; and it cannot be
proceeded as a misdemeanor afterwards; but I believe
many instances will be found in which prosecutions at
the common law'are constantly carried on against certain offences,
although there are statutes enacting particular punishment for those
offences, and providing that a particular course of proceeding shall
be adopted, in order to bring them within their operation. I take
the principle to be perfectly clear, and to have been long
established ; and, therefore, I am of opinion, that the argument
now addressed to us ought not to prevaily and that there is no
ground for arresting this judgment. ”

In O'Flaherty v. M’ Dowell (2) Lord Brougham said :

“* | entirely go along with Lord Clare in the case of Hayden
v. Carroll (3 Ridgw. Parl. Cas. 545), when he says that if there be
two affirmative statutes, and ‘the provisions in the subsequent
affirmative statute are not contrariant, ’ as he terms it, to those of
the prior affirmative statute (those provisions in the prior statute)
not so contradicted by the subsequent statute must stand. But it
is equally clear that, without the provisions of the subsequent
statute being in direct positive contradiction, or as he would call
it, ‘contrariant’ to the prior statute, they may be so entirely
‘inconsistent and incompatible with its provisions that they will
operate just as entirely against the subsistence of that prior statute
as if they had been what his lordship calls contrariant.”

(1; 11819) 106 E.R. 621 at 622. (2) (1857) 10 E.R, H.L,, 1248 at 1257.
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In the absence of express words in the Sea Customs
Act abrogating the jurisdiction of the ordinary criminal
Courts to try all offences except such as are specxﬁcally
excluded from their cognisance, we must re]ect
the learned Attorney—General’s contention that section
182 (1) and 187 of the Sea Customs Act can be regarded
as authority for granting exclusive jurisdiction to
the Custom authorities to try offences coming within the
provisions of section 182 (1) of the Act.

But the learned Attorney-General has another string
to his bow. He says that even if the Jurxadlctlon of the
Custom authorities be not exclusive it is they who
must set the law in motion and that they can choose
whether action in respect of offences covered by section
182 (1) of the Act shall be taken before the

ordinary criminal Courts or before themselves and

that accordingly, when in the complamt of the
15th November 1949 the Chief Inspector indicated
to the District Magistrate, Insein, that the Custom
authorities were contemplating action in respect of
offences under the Sea Customs Act, the moment
the Collector of Customs on the 27th November 1949

directed notice to issue to the applicant to show cause

against action under section 182 (1) of the. Act the
jurisdiction, which till then the Magxstrate had, came to
an end. This contention is’ more ingenious than
convincing, An initial jurisdiction defeasible in certain
contingencies is not we deem beyond contemplation ;
but we would need more than a mere ipse dixit even of
the learned Attorney General to be satisfied that
legal position here is as he contends it to be. The
criminal Court once seized of ]urxsdlctxon cannot have
the jurisdiction taken away lightly and we are satisfied
that there is nothmg in the Act to justify the view that
the jurisdiction was defeasible at the will of the Custom
authorities.
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s - The Office of the learned Attorney-General in
— advising the Collector of Customs by its note, earlier
oy referred to in our judgment, relied on the case of
Anxaxoa  Madhowji Thawor v. Yar Hussain Hydor Dasti and
Tue  another (1) as authority for the proposition that the use-
COLLECTOR . .
or cusrons, Of the expressions “ offences” and ‘ penalty ” in
RANGOON.  section 167 of the Sea Customs Act in-respect of acts or
omissions as specified in that “section is not itself
sufficient to show that such acts or omissions are crimes
and whether they are crimes or not would depend on
the ordinary criminal law of the land. The learned
Additional Judicial Commissioner gave as his authority
for thls, the dictum of Bowen L.]. in Reg v. Tyler (2).
With great respect to -the Additional Judicial
Commissioner of- Sindh ‘and the learned Attorney-
General before us following him, we must say they fail
to appreciate that both in India and in this country we
do not speak of “ crimes’ but of ‘““offences.” A
“ crime ” is nowhere defined in our statutes but an
“ offence ” has been defined in several places. The
General Clauses Act in section 2 (42} defines an offence
as ‘“ an act or omission made punishable by any law for
the time being in force. ” The Code of Criminal
Procedure in section 4 (1) (0) after repeating the same
definition goes on to state that “ il also includesany act
in respect of which a,complaint may be made under
section 20 of the Cattle-trespass Act. ” The English
case on which the learned Additional Judicial
Commissioner and the learned Attorney-General have
so strongly leaned relates to the interpretation of
the words * criminal cause or matter ’ appearing inthe
Judicature Act, 1925, section 31 (1) (a). It is a matter
of some interest-that in England it has been found
possible, though for limited purposes of a particular
Act, to define ‘‘ offence ” as meaning any act which is

(1) (1926) A.LR. Sindh 40, (2) (1891} 2 Q.B.D. 588.
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not a * crime " and yet is punishable on indictment or
summaty conviction: See the Prevention of Crimes
Act, 1871, section 5.

"On the slender foundations of the Sindh case and
the dictum of Bowen L.]. relied upon in that case, the
learned Attorney-General has elaborated a distinction
between two classes of offences created by section
167 of the Sea, Customs Act ; one class in which he
would include the offences defined in section 167 (8)
which he claims to be non-criminal and therefore not
cognizable by the criminal Courts ; the other group he
claims to be . criminal and therefore within the
cognisance of the ordinary criminal Courts of the land,
But even the Sindh decision at page 41 of the
report says : A

" Whether the export of goods im contravention of
section 167, clause (8), is a crime or not would, therefore, depend
on the ordmary criminal law of theland. It is not necessary to
pursue this point any further as the goods have been exported
under permits. "’

In seeking to group the offence created by
section 167 of the Sea Customs Act into -criminal
and non-criminal classes, the learned Attorney-General
at first placed all the offences defined by section 167
except those appearing in sub-numbers 26, 72, 74,
75 and 76 within the non-criminal group and the
rest in the criminal group. But when it was pointed out
to him that offences bearing sub-numbers 23, 26 and 77
are-clearly intended to be tried before a magistrate and
not triable otherwise, he attempted another method of
grouping which, though very ingenious, is devoid
entirely of authority and left it to the arbitrary exercise
of discretion of whoever has to interpret the Act. He
says where the punishment bears some relation to the
property in respect of which a Customs offence hasbeen
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committed, that offence would be non-criminal and
cognisable solely by the Custom authorities,” Other
offences he is prepared to concede as cognisable by
criminal Courts. This test candot however but
make absolute nonsense of section 182 (1) of the Act in
view of offences defined in sub-numbers 21, 22, 23, 24,
25 and 30. What the learned Attorney-General is
attempting to do here is not to seek to interpret an Act
of the Legislature as it stands but to torture the words
of the Act into certain preconceived notionsof what the
Legislature should, in his opinion, have intended.

The Collector of Customs was also advised by
the Attorney-General's Office, relying on a decision of
1922 of the Bombay High Court, that Customs officers
in exercising their powers under section 182 of the Sea
Customs Act “ must proceed according to general
principles which are not necessarily legal for the
purpose of arriving at a conclusion when enquiries are
instituted under the Sea Customs Act.” We cannot
understand why the Attorney General’s Office found
it necessary to travel so far afield when they have
or should have before them the decision of this Court
in Ranchhoddas Jethabhai & Co.’s Case {1) which
subsequent ‘to the tender of the said advice has
been re-affirmed in Abdul Gaffar v. U Kyaw Nyun and
one (2). But in view of the conclusions we have
arrived at in this case it is not necessary to pursue this
point more closely.

We find then that on the 15th November 1949 the
Subdivisional Magistrate of Insein having taken
cognisance on a written complaint of the facts would be
competent. to convict or acquit the applicant -of
any offence such facts would constitute under the Sea
Customs Act or under the Foreign Exchange Regulation
Act ; that the seizin which the Magistrate had was not

(1) B.LR.{1950) S.C.68.  (2) B.L.R. (1950) 5.C. 218.
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taken away from him by the Custom autborities
initiating proceedmgs which are sought before us to be
prohibited ; and "that whilst it would have been
competent” for the Custom authorities to have taken
action under section 182 (1) of the Sea Customs Act
in respect of an offence under section 167 (8) of the
Act if the matter had not been made the subject of
a criminal prosecution, the provisions of section 403 (1)
of the Code of Criminal Procedure effectively operates
to bar the proceedings before the Custom authorities
once the applicant had been tried and acquitted on the
same facts by the Subdivisional Magistrate. The
contention on behalf of the respondent that by
section 1 of the Code of Criminal Procedure “ nothing
herein contained shall effect any special or local law now
in force, or any special jurisdiction or power conferred,
or any special form of procedure prescribed, by
any other law for the time in force ' overlooks the
qualification “ in the absence of any specific provision
to the contrary. ” There is a specific provision fo the
contrary in section 5 (2) of the Code and as we
have already said there is no inconsistency between
section 5(2)and section 182 (1) of the Sea Customs Act.

Section 186 of the Sea Customs Act clearly does
not support the learned Attorney-General’s thesis that
the Act intended to set up a special jurisdiction so as to
exclude the application of section 403 of the Code
of Criminal Procedure. The express enactment of a
provision barring the operation of section 403 of the
Code of Criminal Procedure or of section 26 of the
General Clauses Actin the special case of a previous
award by an officer of Customs of confiscation, penalty
or increased rate of duty is not without significance.

To argue from this special provision, as the learned

Attorney-General does, that the operation of section 403
of the Code of Criminal Procedure is equally excluded
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where- a criminal Court has previously recorded an
acquittal is to commit an ignoratio clenchi. h

In the result we direct the Collector of Customs,
Rangoon, to refrain from proceeding further in the
matter of action against the applicant under
section 167 (8) of the Sea Customs Act in respect of
Burma notes of the denomination of one hundred

rupees to the value of Rs. 1,12,000 seized from the

attache case which the applicant was carrymg at the
Mingaladon Airport at or. about 11 a.m. on the
13th November 1949. There will be no order for costs.
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SUPREME COURT.

SOONIRAM RAMESHWAR (APPLICANT,
7.
THE CONTROLLER OF RENTS, RANGOON
AND THREE OTHERS (RESPONDENTS).*

Urban Rent Control Act, 1948—S. 16-A4 (1) (b), 2 (b) and (3) and s. 2 (c}—
Premises 1o be vacated or likely to be vacated —** Landlord™ Difference
between s. 16-AA (1p1b) and s, 16-4 (2)—'6-A4 (4) when applicablc.

Held ;: That s, 16-aa {1} (b} of the Urban Rent Control Act applies to a
case in which a Landiord receives any information that any residential
premises of which he is the landlord are likely to be vacated or have been
vacated, The section has no application to a case where the owner had not
let out the premises at all, and the premises were occupied by trespassers
against whom he obtained an ejectment decree and owiag to execution of the
decree the trespassers-judg ment-debtors vacated the permises and the owner
received the information about the vacating by trcsrasscrs The owner in this
case was not a landlord within the imeaning of s. 2 (¢} of the Act and he could
not receive any information as landlord of such vacating.

The partlcu!ars which the tandlord is required by sub-section 3 of s. 16-aa
(1) (b} to supply to the Controlter of Rents are the same as those which
he is required by s. 16-A (2) of the Act to supply. when the landlord proposes
to let non-residential premises to a tenant, In the present case the house was
not a rented house at all and the applicant was not a landlord and consequently
the Cont-oller of Rents had no jurisdiction to direct that the premises shculd
be iet at all.

Kyaw Myint and G. N. Banerji for the applicant.
Ba Sein(Government Advocate) for the respondents.
The judgment of the Court was delivered by

MR. JusTICE THEIN MAUNG.—This is an application
to quash the proceedings of the Controller of Reats,
Rangoon culminating in an order dated the 30th May,
1950 by which the applicant was directed under section
16-aa (4) of the Urban Rent Control Act, 1948 to let

* Civil Misc. Application No. 39 of 1950,

t Present : U E MAUNG, Chief Justice of the Union of Burma, MR. JusTICE
THEIN MAUNG and U THAUXG SEIN, J, :

ts.C.
1950

July 27,
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1:556 House No. 109, Morton Street, Rangoon to the
«o—,, Tespondents Nos. 2, 3 and 4 jointly.

RAMESHWAR The applicant who is the owner of the said house
V.

e g0t a decree in the High Court, Rangoon for ejectment
ConthoLreR therefrom of all trespassers, including the 4th
g RENTS, respondent ; and he was given possession thereof by

asp  the Bailiff of the High Court in execution of the said
omieme, decree on the 29th April 1950.

The 4th respondent gave notice on the 10th April
1950 to the Controller of Rents that the house was a
rented house and that he and his family would vacate
*“ the half portion of the southern upper flat thereof on
the 18th April 1950.”. Thereupon the Controller of
Rents sent a notice to the applicant drawing his
attention to section 16-aa (1)(b), 2 (b) and {3) of the
Urban Rent Control Act, 1948. The applicant replied
that the premises were required for his own use and
that no action under the said section was necessary.

The Controller of Rents issued another notice to the
applicant on the 28th April 1950 insisting upon intima-
tion required by the said enactment being sent to him
and the applicant filed with him an application dated
the 9th May 1950 repeating that he did not propose
to let out the house and that he wanted to occupy the
house for his own use as his bungalow, where he used
to live, had been requisitioned by Government.

The learned Advocate for the applicant requested
the Controller of Rents to treat the application as
intimation under the said enactment; but the latter
refused to do so for want of partxculars and the
apphcant had to furnish further particulars in
what is described as his Written Ob]CCthH on the
25th May 1950. |

The Controller of Rents then overruled the
objection that the said enactment was not applicable
and proceeded to hold an inquiry as to whether the
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applicant wanted to occupy the house for his own use
and occupation in good faith. The apphcant and his
advocate did not take part in the inquiry as in their
opinion the enactment was not applicable and the
question of good faith did not arise.

Ultimately the Controller of Rents held that the
applicant did not require the house for his own use
and occupation and directed him to let the house to
‘the said respondents. Hence the present application.

The principal, if not the sole, question for decision
in this case is whether section 16-aa (1) (b} and (4) of
the Urban Rent Control Act, 1948 are applicable or
not. Section 16-Aa (1) (b) applies to a case in which
a landlord receives information thal any residential
premises, of which he is the landlord, are likely to be
vacated or have been vacated. In the present case the
applicant, who is the owner of the premises, has not let
them out at all; they were occupied by the 4th
rcspondent and other trespassers during his absence
from Burma on account of the last war and he has
regained possession in execution of a decree for their
ejectment therefrom. So he was not a landlord who
received information within the meaning of the said
clause. He might have been a landlord if the said
trespassers had obtained the permission of the
Controller of Rents to continue in occupation of the
premises under section 12 (I) of the Urbah Rent
Control Act, 1948 ; but they never obtained such
permission at all. Hc may be a landlord also if and
when he proposes {0 let the premises to a tenant, as
“landlord ” according to section 2 (c) of the Act
includes any person who would receive rent or be
entitled to receive rent if the premises were let to a
tenant ; but he has informed the Controller of Rents
that he did not propose to let the premises to any
tenant and that he wanted them for his own use
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$C. and occupation as the house ; which used to be his
o residence before the war, had been requisitioned
rRamesuwar DY Government. He has also stated that he put three
twe  durwans in charge of the premises on the 29th April
ContRoLLER 1950 immediately after he bhad oblained delivery
Rexts, of possession in execution of the decree for ejectment

K of the 4th respondent and other trespassers therefrom,

ommas, that he began the painting and repairs on the very
next day to make the premises suitable forihis own
use and occupation, and that by the time “he filed
his objection with the Controller of Rents he had
spent Rs. 5,000 for a part of the necessary repairs and
painting ; and these allegations of fact have not been
challenged by the respondents at all.

In interpreting section 16-aa (1) () of the Act we
cannot but take into consideration the fact that the
particulars which the landlord 1is required by
sub-section (3} thereof to supply in his intimation to
the Controller of Rents are the same as those which
are required by section '16-a (2) of the Act, i.e., the
same as those which must be supphed by the Iandlord
who proposes to let his non-residential premises” to
a tenant. -

We accordingly hold that the applicant is not a.
landlord in respect of the premises in question and
that section 16-aa (1) (b) of the Act is not applicable.

With reference to section 16-aa (4) of the Act it.
is applicable only to the case in which the Controller
of Rents has received information otherwise than by
intimation under sub-section (1) and it will enable him.
in such a case to direct the landlord to l¢t the premises

. to a person or persons specified in his ‘direction.
In the present case the Controller of Rents did receive
information from the 4th respondent that a portlon of
the premises was about to be vacant; and he must.
have issued the first notice to the applicant as the:
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4th respondent had informed him that the house was
“a rented house”’. However, the house was not a
rented house at all and the applicant, as we have stated
above, is not a landlord in respect thereof. |

We accordingly hold that-section 16-aa (1) (b) and
(4) of the Act do not apply and that the Controller of
Rents has no jurisdiction to direct that the said
premises should be let at all.

The proceedings before the Controller of Rents
culminating in the said order are quashed. There
will however be no order as- to costs as the applicant
himself is not free from blame for failure to appear
before the Controller of Rents.
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SUPREME COURT

THE BURMA OIL COMPANY LTD. (APPLICANT)
2.

THE COURT OF INDUSTRIAL ARBITRATION,
BURMA AND ANOTHER (RESPONDENTS).*

Application for direction in the nature of certiorari—The Court of Industrial
Arbitration passing an award directing the B.O.C. to investigate the
possibilities of river transporl—Whether according to law. -

Where the President referred to the Court of Industrial Arbiiration a
dispute between the Burma Oil Company Lt{d. and the Oil Refinery Workers,
Syriam and the Court by its award directed the Company to investigate the
possibilities of river transport of ¢rude oil to Syriam within three months and
mentioned that the arbitration court would reconsider the question of
retrenchment of employees thereafter.

Held : That the court acted arbitrarily and without jurisdiction in directing
such investigation and they allowed their judgment regarding reasonableness
or otherwise of the proposed retrenchment to be influenced by extraneous and
irrelevant considerations.

In the ordinary course the Company for many years before the war used
to get crude oil for refinement at Syriath through their pipe-line and their
pregent plan for rehabilitation is in accordance with the said course. The
operation of the pipe-line is the essential link in that plan. The direction to
investigate the possibilities of river transport implies that the ordinary course
of such business should be altered for the time being and the court of
Industrial Arbitration had no autbority to direct such alteration or to decide
in what manner the Company should carry on their business.

E.C.V. Foucar for the appllcant

Chan Htoon (Attorney-General) for the st
respondent.

T. P. Wan for the 2nd respondent.
The judgment of the Court was delivered by

MR. JusTice THEIN MAuUNG.—This is an
apphcatlon for a writ of certiorari to quash the'

* Civil Misc. Application No. 44 of 1950.
+ Present : SIR Ba U, Chief Justice of the Union of Burma MR. TUSTICE
‘THRIN MAUNG AND U AUNG THA GYAW, .
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award made by the first respondents in th‘cir
‘Case No. 4 of 1950,

The dispute which has been referred by thc
President to the first respondents arose as the
petitioners proposed to suspend rehabilitation of their
tefinery at Syriam and to retrench the labour force
employed thereon and the second respondent made
certain demands in connection with their proposal to
do so.

The demands are as follow :—

(1) That the Company should totally abstain from
taking measures of retrenchment of over
3,000 out of over 4,000 workpeople who
‘are at present in the Company’s employ.

{2) That in case the Company either dismiss,
discharge, retrench or otherwisé terminate
the services of any of their workpeople,
they should ' pay every such worker a
discharge allowance equivalent to three
months’  wages plus Cost of Living
Allowance as compensation for the abrupt
and premature terrrination of their services
and payment of such allowance should be
included as one of the terms of employment
by the Company. |

(3) That the Company should pay to every
worker who resigns or is discharged before
a completion of one year’s service or before
he could enjoy his earned leave a sum of
money in lieu of such leave earned by him,
and such payment should be included as
one of the terms of employment by the
Company.

{4) That the Company should not deduct the
following holidays from the 17 annual
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holidays at present granted to the work-
people and such holidays should be granted
as paid holidays to the workers :—

Independence Day.
Resistence Day.
May Day.

Martyrs' Day.
National Day.

(5) Thal in case the Company discharge. or
retrench any of the workers who have come
to work under them from foreign countries.
or distant places, the Company should
pay actual travelling expenses up to their
respective native places and- subsistence
allowance at the rate of Rs. 10 per diem to
such workers and their families, and pay-
ment of such expenses and allowance should
be included as one of the terms of employ-
ment by the Company.

The first respondcn:fs"rhave" by their‘-‘.award‘,‘dated;
the 31st May 1950—
(a) rejected the demands Nos. (3) and (4);
and
(b) directed with reference to the demands
Nos. (2) and (5)—

(i) that in the case of retrenchment workers,
who have had at least two years’ service,
should be paid two months’ wages plus
cost of living allowance as discharge
allowance in addition to notice pay,if any ;

(ii) that retrenched workers, who have had at
least two years’ service and whose homes.
are more than 50 miles away from Syriam
should be paid travelling allowance by
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surface transport to their homes,  subject
to a maximum amount of equwalent to
one month's wage plus cost of living
allowance ; and

(iii) that thc_:sesno-uld be made terms of service
of the petitioners’ workmen.

The directions in respect of the discharge allowance
must be upheld and the direction for payment of
travelling allowance must be quashed for the reasons
which we have given in our judgment. in The Burma
Oil Company (Burma Concesswn) Ltd. and two others
v. The Court of Industrial Arbitration, Burma and lwo

others (Civil Misc. Apphcatmn No. 43 of 1950 which-

was heard together with this case).

With reference to the demand No. (1), the first
respondents have held that the prOposed reduction of
the labour force is not reasonable as the petitioners
have made no attempt to investigate an alternative
method of supplying the refinery with crude oil and
directed that the present labour force should be kept
employed on rehabilitation work for at least three
months more. They have also added «

“ During that period the Company cin. investigate the

~ possibilities of river transport. If at the end of that

period, there does not appeir to be any prospect

cither of repairing the pipe-line or of arranging for

river transport, we shall be prepared to reconsider the
question cf retrenchment at Syriam. ”

The learned Advocate for the petitioners h;é.s urged
that this part of the award should be quashed as the first
respondents were influenced by extraneous and irrele-
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Their case as stated by their general manager,
Mr. R. 8. Carey, in his affidavit before the first respon-
dents is as follows : For many years before the last
War they used to get crude oil for their refinery at
Syriam from the oilfields at Yenangyaung and Chauk
through their pipe-line. The refinery was destroyed
and completely denied to the enemy in February, 1942,
The pipe-line also was demolished or otherwise wreck-
ed in places by the petitioners about the same time for
the purpose of denial to the enemy ; and it suffered
further damage during the period of the War and the
ensuing period of unrest. The work of rehabilitating
the refinery and the work of repairing the pipe-line
were taken in hand together in the year 1946 as the
usefulness of the refinery depends entirely upon the
production of crude oil at the oilfields and its reception
at Syriam through the pipe-line ; and from 1946 up
to the end of September, 1949 they have spent a sum
of Rs. 5,15,02,000 in rehabilitating the refinery and
installations connected therewith. In 1948 further
repair of the pipe-line became impossible on account
of what is generally referred to as a rebellion ;
and working conditions on the oilfields them-
selves were such that the work of rehabilitating
there had ceased. Under these circumstances they
decided to postpone the reconstruction of the main
refinery at Syriam and to confine their efforts in the
meanwhile to producing at the oilfields only such
quantity of crude oil as can be refined without using
the pipe-line. |

It also appears from the same affidavit and the
evidence of Mr. T. G. C. Murray, Manager, that although
the petitioners’ original plan was to put up a 10,000- -
barrel refinery they may ultimately have to put up only
a 3,000-barre! one under what is described as the
Modified Joint Venture.
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With reference to the pipe-line, the first respondents sc
themselves have stated in their award : -

THE BURNA

O1L COM-.

* As at present, the refinery at Syriam would be entirely PANY’LTD-
dependent on the pipe-line. The pipe-line passes through areas Tgg Courr

which are at places as far away as about 20 miles from road or Inou:rzmn
railway. Even though organised insurgence may come to an end  ArpyTrA-

it is not unlikely that anti-social elements may operale in areas TION;;*URMA
. . . N . D
away from principal means of communication for some time sxornEg.

more. ”

The above extract indicates that the first respondents
themselves would have decided that the proposal 1o
postpone rehabilitation of the refinery and to retrench
the labour force employed thereon was reasonable, if -
they had confined themselves to consideration of the
ordinary course of the petitioners’ business. They
have decided that it was not reasonable simply because
‘““the Company had made no attempt to investigate
an alternative method of supplying the refinery with
crudeoil ”,i.e., * The possibilities of river transport. ”

Their award 1itself contains an extract in which,
Mr. Carey has explained why the petitioners did not
investigate the possibilities of river - transport. He
stated :

*“If the interest engaged in river haulage foresees probable
.business in providing the capital cost of fiotilla, then it must be
presumed they would of their own initiative contemplate such
expenditure and initiate enquiries for patronage/business.
Accordingly the Oil Companies themselves do not propose to
investigate river transport of crude oil. I repeat it would
be premature seriously {o consider capital expenditure
at this time.” :

Besides, it is. fairly clear from the evidence of
Mr. J. M. Macnaughten that the Inland Waterways
Transport Board has not got the necessary flats and
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special towing crafts and that it would take the Board
from two to three years to have them made,

Under the circumstances of the case it would
appear that the Board has not made ‘‘ inquiries for
patronage/business "’ as they have not got the
necessary flotilla and are not prepared to provide the
capital cost of a flotilla which- will be very costly and
which will be required only so long as.the petltloners
have not repaired their pipe-line. “There is a good
deal of force in the contention of the learned ‘Advocate
for the petitioners that the first respondents themselves
should, if they had any doubt in the matter at all,
have exzmmed a witness from the Board under
section 16 of the Act.

Be that as it may, the ordinary course of the
petitioners’ business for many years before the war
was to get crude oil for refinement at Syriam through
their pipe-line from the oilfields. Their present plan
for rehabilitation is in accordance with the said course
of business ; and according to Mr, Murray the opera-
tion of the plpe -line is the wiost essential link in that
plan. The direction to investigate the possibilities ‘of
river transport contains the implication that they must
alter the ordinary course of their business for the time
being and use river transport if it be found feasible ;
and we are of the opinion that the first respondents
have no authority to direct alteration of the ordinary
course of the petitioners’ business or to decide in
what manner they should carry on their business.

- We accordingly hold—

(1) that the first respondents have not acted
according to law inasmuch as they have
allowed their judgment regarding reason-
ableness or otherwise of the proposed
retrenchment to beinfluenced by extraneous
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and irrelevant considerations regarding the f&%b

possibilities of river transport ; and —_—
THE - BURMA

(2} that they have acted arbitrarily and without on. Cou-

jurisdiction in directing the petitioner to ™} L™
investigate the possibilities of river tran- THE 5‘0“1“
sport. o INDUSTRIAL
. . . ARBITRA-
The award is quashed so far as it decides that the Tion, Burma

: . . AND
proposed retrenchment is unreasonable, requires the syorner

petitioners 1o investigate the possibilities of river
transport and directs that payment of travelling
allowance on retrenchment.should be made a term of
- service, However, the rest of the award will stand ;
and there will be no order for costs.
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SUPREME COURT
STEEL BROTHERS & Co. LTD. (APPLICANT)

V.

THE COURT OF INDUSTRIAL ARBITRATION,
BURMA AND ONE (RESPONDENTS). *

Application for writ of certiorari—Trade dispute—~Award of gratuity—
Wihelher a trade dispute—Judscial discretion—No gratuity in Standing
Order for the State and ‘* State-partnered ” mills if conclusive.

When the applicant published a notice to close in April 1949 their business
as Saw Millers and in anticipation of such threatened closing-down the
Workers' Union made demands for gratuities which were met in part and on
a reference to the Industrial. Court *an award was passed raising the scale of
such gratuities and this was challenged by an apphcatxon {o the Supreme Court
for a writ of certiorari and prohibition, -

Held : That an Industrial Court must necessarily substitute its discretion
for that of the employers or the employees or both whenever occasion arises.
in all matters within its jurisdiction. Industrial Arbijtration may involve the
extension of an existing agreement or the making of 2 new one, or in general
the creation of new obligation or modification of old ones.

Western India Automobile Associaﬁ'on v, Industrial Tribunal, Bombay
and others, (194%) F.C.R. 321 at 345, referred to.

The fact that in the Standing Order for the State and State-partnered Milis.
there is no provision for payment of gratuity had been taken info account by
the court and it considered and concluded that the Standing Orders cannot be:
regarded as final on the subject. It had jurisdiction to direct such payments
and in making the award it did not exceed its jurisdiction.

E. C. V., Foucar for the applicant.

Chan Hioon (Attorney-General) for the respon-
dents 1 and 3. '

Yan Aung for the respondent 2.
The judgment of the Court was delivered by

MR. JusTicE THEIN MAUNG.—This is an application
for a writ of certiorari to quash the award dated' the
* Civil Misc. Application No, 46 of 1950,

t Present : SIR BA U, Chief Justice of the Union of Burma, MR. JUSTICE
THEIN MAUNG AND U AUXG THA GYAW, ].
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29th May, 1950, made by the first respondents in their
Case No. 3 of 1949,

The dispute which has been referred by the
President to them wunder section 9 of the Trade
Disputes Act, 1929, arose as the petitioners published
a warning notice that their business as saw millers
would have to be closed early in April, 1949 and the
Workers’ Union, which is the second respondent, has
made certain demands in anticipation of the threatened
closing down of the mill.

The demands are for :—

“(1) Grant of a compassionate allowance equivalent to thre
months’ wages plus Cost of Living Allowance to al
employees who are paid on monthly basis, irrespective
of the length of service, in case the mill is to be closed
temporarily due to shortage of logs.

(2) Grant of a gratuity equivalent to a month’s wages plus
Cost of Living Allowance for each year of service, in
addition to the compassionate allowance referred to
in demand (1) above, in case the undertaking is to be
closed down indefinitely.”

The petitioners raised a preliminary objection
before the first respondents that the demands did not
constitute a trade dispute within the purview of the
Trade Disputes Act; and on the said objection being
overruled by the first respondents they applied to this
Court for writs of Certiorari and Prohibition prohibiting
the first respondents from proceeding any further in
the matter. (See Civil Misc. Application No. 72
of 1919 in this Court.)

The said application was dismissed as Mr. Foucar,
the learned Advocate for the petitioners, (1) frankly
conceded that all the workers could not be said to have
had their employment terminated before the demands
were presented and that there were 180 workers in the
saw mills and in the office still in employment when
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the demands were presented, (2) did not contend that
claims made on behalf of such workers for payments
contingent on later termination of their services would
not amount to a trade dispute and (3) agreed that they
could be terms of employment in respect of such
workers. (See the 1udgment of tlns Court on the said
application.)

At the further hearing of the dxspute before the first
respondents Mr. Foucar informed them that he did not
wish to raise any technical issue as to whether the
discharge notice had been issued to some of the
workmen. prior to the presentation of the demands;
and the first respondents have found as a matter of fact
that the demands were presented to the petitioners
before the issue of the discharge notice.

The first respondents have ultimately made an
award directing—

(1) that retrenched employees who have had at least two
years' service and who have not been absorbed in
other departments of the petluoner company should'._.

be paid a compassionate allowance equivalent to two =~

months’ wages and cost of living allowance and that
any payment made in lieu of notice should not be
adjusted against such allowance ;

(2) (a) that those with over 30 years’ service should be paid
gratuity at the rateof one month’s basic pay for each -
year of service ; _

(b) that those with services between 10 and 29 years and
also those with under 10 years’ service but with some
pre-war service, should be paid half month’s basic pay-
for each year of service ; and

{c) that payments of gratuity already made (to some of the
employees and on a smaller scale) could be adjusted
against what is directed to be paid as gratuity ; and

(3) that payments under award be made directly by the
petitioners to all workers who apply for such payment
within one month of such application in order that
‘there might not be any delay pending negotiations
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between the petitioners and the third respondent (the
State Timber Board} in regard to the respective
shares of their liability for the period during which
they were partners under the terms of the Wught
Agreement.

The learned Advoca,te for the petltloners has
contended that the first respondents acted entirely
without jurisdiction in awarding to retrenched
employees a Compassionate Allowance equivalent to
two months’ wages and Cost of Living Allowance
inasmuch as the first respondents entirely disregarded
the ordinary law applicable to the discharge of an
employee by an employer and to the payment of wages
in such case in lieu of notice. However, this
contention fails for the reasons set out in our judgment
in the Burma Oil Company (Burma Concession) Ltd.
and two others v. The Court of Industrial Arbitration,
Burma and two others, Civil' Misc. Application
No. 43 of 1950, which was heard together with this
application.

The learned Advocate for the petitioners has
conceded that the claim for gratuity may be a trade
dispute ; but he has contended at the same time that
the petitioners having announced their willingness to
pay gratuities to some workmen on certain scales, the
first respondents should not have interfered with their
discretion in the matter. However, it appears from
the affidavit of Mr. H. W. Grey of the petitioners
company in Civil Misc. Application No. 72 of
1949 that the announcement was made only after
receipt of the demands and that the gratuities offered

by them were not acceptable to the Union. He stated
therein :

* The Petitioners had always, although the Rules of Service
agreed with the 2nd Respondents so recently as July[August 1948
included no such provision, paid generous gratuities to its long
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service employees and on receipt of the demiands, the Petitioner-
Company announced (without admission of liability) certain
gratuities based upon the length of service and varying from one-
eighth month’s basic pay to half month’s basic pay for each year
of service. These gratuities were not accepted by the Union
although all employees have since been paid and have drawn
gratuities on the above scale.”

Since ihe Union did not accept the gratuities and
had the dispute referred to the first respondents,
workmen must have received payment thereof
subsequently under protest and without prejudice as
stated by Maung Ohn Sein, the Secretary of the Union
in his affidavit in the said case.

The first respondents have actually taken into
consideration the fact that the petitioners have paid
gratuities on the following scale :—

(1) Over 30 years’ service ... % month’s basic pay for
' each year of service

(2) 20 to 29 years’ service ... % month’s basic pay for
each year of service.

(3) 10 to 19 years' service 'veo ¥ month’s basic pay for
' each vear of service.

They have come to the conclusion that the gratuity
paid by the petitioners is not adequate, after due
consideration. They ‘have actually rejected the
demand for gratuities in respect of postwar recruits on
the ground that gratuity necessarily implies long
service. They have also graduated the scales of
gratuities for other employees carefully with due
regard to the length of their service; and there is

‘nothing {o show ‘that they have not exercised their -

discretion in the matter judicially. With reference to
the contention that they should ngt have substituted
their discrection for that of the petitioners, an
Industrial Court must necessarily substitute its
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-discretion for that of the employers or the employees

-or both, whenever occasion arises in connection with
-matters within its jurisdiction inasmuch as industrial

-arbitration may involve the extension of an existing:

agreement or the making of a new one, or in general
the creation of new obligation or modification of old
-ones. {See Labour Disputes and Collective Bargaining
by Ludwig Teller, Volume 1, cited with approval in
Western India Automobile Association v. Industrial
Tribunal, Bombay and others, (1949) F.C.R. 321
at 345.] ‘

The first respondents had their attention drawn
to the fact that the Standing Order for the State
and “State-partnered’” mills do not contain any
provision for payment of gratuity ; after due considera-
‘tion thereof they have come to the conclusion that
the Standing Orders cannot be regarded as the last
‘word on the subject; and we are of the opinion that
‘their conclusion is right inasmuch as the petitioners
have always paid gratuities to their long service
-employees although the rules of service contain no
provision for payment thereof and their learned

Advocate has admitted that the Standing Orders cannot

‘be conclusive even in a trade dispute raised by
employees in the State and * State-partnered” mills.

The learned Advocate for the petitioners has
.contended that the first respondents have no jurisdic-
tion to direct that payments tothe employees should,
~in the first instance, be made by the petitioners.
However, (i) the employees were recruited and are
‘to be discharged by the petitioners, (2) the third
respondent (The State Timber Board) has to share the
:liability only for the period during which it was their
partner, (3) the said period is definite and the learned
Attorney-General has admitted the liability of his
.client, the third respondent, and {(4) the learned
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S<y  Advocate for the pctitioners has to admit that there:
ey really is nothing to be fought out between them. So
Brorners & the matter is one which can be adjusted easily between
CoL. them; and we are of the opinion that the first
ConBE o reSpondentq have not exceeded their jurisdiction in
Inpustrial - directing that payments shculd, in the ﬁrst instance,,
ARBITRA-

Tion, Burma D€ made by the petmoners
AND ONE. The application is dxsmlsscd ~ The second respon-
d€nt is entitled to its costs. Advocqtes fee ten gold.

mohurs.
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SUPREME COURI.

DAW HLA MAY (APPELLANT)
V.

U KO YIN (RESPONDENT).*

Urban Rent Control Act, 1946—Application for rescinding ejectment decree—

losed—Similar fresh apilication—Urban Rent Confrol Act, 1948 coming

inio force before disposal,— Ss, 11 {f) and 13 (c}—Appeal against order Jo
District Court swhether compelent—Leave under s, 14-A,

The Respondent ubtained a decree for ejectment on 16th December 1946
when the Urban Rent Control Act, 1946 wasin force. He applied for execution
the next day praying for ejectment and claiming payment of arrears of rent.
The judgment-debtor paid arrears and applied to have ejectment decree
rescinded. Both applications were closed. A fresh application was made for
rescission of the decrce later. On 17th January 1948 the Urban Rent Control
Act, 1948 came into force and the previous Act was repealed. On 15th Febru-
ary 1943, the Respondent claimed he reasonably and boma fide required .the
premises for occupati-n by himself. This contention was upheld by the
District Court of Mandalay on appeal. . The High Court on second appeal
varied the decree but.on spemai appeal a Bench of  the. High Court restored
the District ]udges Order, Upon appeal to the Supreme C. urt by Special
Leave, it was contended that the Controller’s certificate under s. 14-a
was necessary to initiate a proceeding by a landlord ior recovery of possession
on any of the grounds mentioned in s. 11 (f).

Held ; That under s. 14 :2) of the Act the Court on an application for
rescission must decide whether the order or decree sought to be rescinded
would not have been made or given if the provision of 's. 11 were in
force at the time. The Act of 1948 ins. 11 (f) and (¢) allows the landlord
to sue for ejectment if the premises are xeasonably and bona fide required: by

him for occupation by himself. Conseque'ltly the decision of the High Court
was affirmed.

Dr. Ba Han for the appellant.

Messrs. Basu and Venkatram for the respondent.

-

The judgment of the Court was delivéred by

* Civil Appcal No. 4 of 1930 being - appeal agambt the decrcc and
judgment of the High Court in Civil 1st Appeal No. 1/49, dated the 25th
August 1940,

+ Present : SIR sA U, Chief Justice of the Union of Burma, MR. JusTick
E MaunG and U THAUNG SEIN, J.

Nov. 29.
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MR. JusticE E MAUNG.—The two issues of import-
ance which the learned counsel for the parties desire
to canvass before us do not arise for consideration as
the appeal must be dismissed on a short peint. The
essential facts are that the respondent obtained a decree
for ejectment and arrears of rent against the appellant
on the 16th December 1946 in Civil Suit No. 16 of
1946 of the 1st Assistant Judge, Mandalay. At the time,
the Urban Rent Control Act of 1946 was in force. On
the day following the making of the decree the respon-
dent applied for execution in Civil Execution No. 15
of 1946, the remedies sought in execution being for
ejectment and payment of the arrears of rent decreed
in the suit. The appellant paid into Court the arrears
of rent decreed and made an application under
section 14 of the Urban Rent Control Act of 1946 to

“have the decree for ejectment rescinded. Neither the

respondent nor the appellant proceeded with their
applications for execution of the decree of ejectment or
for rescission of the decree, with the result that the
proceedings in both applications were closed. ‘On the
3rd May 1947 the appellant made a fresh application
for rescission of the decree, again under section 14 of
the Urban Rent Control Act of 1946. Objections were
filed on behalf of the respondent and for one reason or
another the case dragged on till 1948. On the 17th
January 1948 the Urban Rent Control Act of 1946 was
repealed and replaced by the Urban Rent Control
Act of 1948. The Act of 1948 in sections 11 (f) and
13 (c) allows the landlord.to sue for ejectment if the
premises ‘‘ are reasonably and bona fide required by the

- landlord for occupation by himself or by any member

of his family or for the occupation of any person for
whose benefit the premxses are held.”

Obviously in view of this new enactment the
respondent on the 25th February 1948 filed a document
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before the -Assistant Judge of Mandalay whicli may
reasonably be read either as an application for ejectment
of the respondent in. execution of the decree of the
16th December 1946 or as additional objections to the
granting of the appellant’s petition of the 3rd of May
1947 for rescission ‘of that decree. The Assistant
Judge on this took evidence and holding that the
respondent reasonably and bona fide required the
ipremises for occupation by himself rejected the
appellant’s application for rescission.

An appeal was preferred against this order of the
Assistant Judge but ‘the - District Court of Mandalay
dismissed the appeal affirming the trial Court’s findings
that the respondent reasonably and bonag fi.ie required
the premises for his own residence. A single Judge of
the High Court having varied the decree on appeal to
the High Court, a Bench of the High. Court before
which, by leave of ‘the learned Judge, Special Civil
Appeal No. 1 of 1949 was heard directed “that the
-order of the District Court of Mandalay upholding that of
the 1st Assistant Judge’s Court of Mandalay dismissing
the respondent Daw Hla May’s apphcatlon to rescind
the decree for ejectment passed in Civil Suit No. 16 of
1946 of the said  1st Assistant Judge’s Court on the
16th December 1946 be restored.” If is against this
-decree of the High Court that ap appeal with the speCIal
leave of this Court has been preferred.

- Before us Dr. Ba-Han for the appellant contended.

that the document exhibited by the respondent before
‘the 1st Assistant Judge of  Mandalay on the 25th
February 1948 could not be acted upon by the Court
in the absence of a certificate from the Controller
under section - 14-A of the Rent Control Act of 1948,
He says that this document was intended to initiate a
-,proceedmg by a landlord for: Tecovery of possessmn of
the premises against a tenant on the grounds specified
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in clause (f) of section 11 of the Act and that in the

absence of a certificate from the Controller the Court

had no jurisdiction to determine the issue whether the
premises are reasonably and bona fide required by the:
landlord for his residence. But when it was pointed
out to him that the document is also reasonably
capable of being treated as an objection made to the
appellant’s application for rescission of the decree, that:
the Courts below had in fact treated the document in
that sense and that section 14 (2) of the Act clearly
indicates that the Court on an application for rescission
must decide whether the order or decree sought to be
rescinded * would not have been made or givenif the
provisions of section 11 were in force or applicable
thereto at the time when the order or decree was:
made ", the learned counsel frankly admitted that he
could not contest the competence of the 1st Assistant
Judge to reject the appellant’s application for rescission
on the grounds taken by that learned Judge. The
decision of this Courtin Tai Chaun & Co. v. Chan Seng:
Cheong (1) is clearly in point, But ‘Dr. Ba Han
informs us that his client apprehends that the order of
the Assistant Judge, which has been  restored om
appeal by a Bench of the High Court, may be inter-
preted as meaning more than it had decided. We see-
no grounds, however, [for this apprehension. The:
decree of the High Court which we have reproduced
earlier is quite specific, A

In this view of the case the appeal must
be dismissed. The point which the learned counsel
for the respondent desires to take before us, namely,.
that an order to rescind the decree on an application

under section 14 of the Urban Rent Control Act of*

1946 or 1948, other than by a Judge of the Rangoon:
City Civil Court or by a District Judge is not
(1) (1949) B.L.R.(S.C.} 86.
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appealable does not arise here for consideration as in s
any event we must uphold the decision of the Assistant  —
Judge of Mandalay. Similarly also, of the point taken pvia
by the learned counsel for the appellant that an
application for execution of a decree for ejectment in
the circumstances of this case would not be competent
under section 14-a of the Urban Rent Control Act of
- 1948.

The appeal is dismissed with costs. Advocate’s
fee ten gold mohurs.

v.
U Ko YIn.
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SUPREME COURT.
HAW LIM ON (APPELLANT)

b
MA AYE MAY (RESPONDENT). *

Urban Rent Control Act, 1948—Aﬁﬂ£cution under s. 14 (\)—Appeal fo-
District Cowrt —Jurisdiction of Assistant Judge in administering~~Code
of Civil Procedure, ss. 47, 104 and Order 43.

Respondent against whom a dccree for ejectment had been passed by the
First Assistant Judge of Basscin applied under s. 14 (I} of the Urban
Rent Control Act, 1948 to have the decree discharged or reecinded. The
applicatien was dismissed. An appeal was preferred to the District Court of
Rassein and was dismissed on the ground that appeal lay to the High Court
When appeal was preferred to the High Court, the High Court allowed the
apreal and dirccted the District Court to proceed to hear the appeal.” On
appeal to the Supreme Court against this order.

Held : That the appeal lay to the District Court, The Urban Rent
Control Act, 1948 by s. 15 provides for an appeal on law and on fact {rom any
decree or order made by any Judge of the District Courts outside Rangoon,
1t cannot be deemed to have excluded any right of appeal from other courts.

The Rangoon Botataung Co. Lid, v. The Collector of Rangoon, 6.L..B.R. 150
(P.C), referred to.

S. 15 of the Urban Rent Control' Act; 1948 wmust not-be inlerpreted in
an exclusive sense but must be given a construction as supplementing the right
of appeal. A decree of a Civil Court is nrdinarily appealable ; and an order
would not be appealable unless it falls within s. 47 or s. 104 or Order 43
of the Code of Civil Procedurc. The Urban Rent Control Act, 1948
by s. 15 gives the right of appeal from all orders. The test in such cases
is whether the order will be appealable under thie provisions of the Code of
Civil Procedure or other relevant enactments. The order in question in this
case falls within s, 47 (1) of the Cods of Civil Procedure as relating to the
execution, discharge or satisfaction of a decree and a determination of such
a question is a decree under s. 2 (2) of the Code of Civil Procedure. The
appeal to the District Court was therefore competent.

Chaung Po for the appellant.

N. C. Sen for the respondent.

* Civil Appeal No. 8 of 1950 being appeal against decree and judgment of
the High Court, dated 25th January-1950 in Civil Revision No. 64 of 1949.

+ Present » S1rR Ba U, Chief Justice of the Union of Burma, MR. JUSTICE
E Maunc and U THAUXG SeIN, . -
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The judgment of the Court was delivered by

MR. Justick E MaunG.—The short point that
arises for determination in this appeal is of general
importance but does not appear to us to offer any
difficulty in its solution.

- The respondent against whom a decree for

ejectment had, been passed in Civil Suit No. 14 of.
1948 of the Court of the 1st Assistant Judge of Bassein |
made an application under section 14 (1) of the Urban.

Rent Control Act of 1948 to have that decree either
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discharged or rescinded. The application was rejected

and the respondent preferred an appeal to the District
Court of Bassein. The District Court dismissed the
appeal holding that an appeal from the order of the
1st Assistant Judge of Bassein will lie, if at all, to the
High Court.  On the respondent applymg to the High

Court in revision against the rejection of her appeal by

the District Court, the High Court in Civil Revision

No. 64 of 1949, following an earlier decision of the
High Court in U Ko Yin v. Daw Hla May (1),
directed the District Court of Bassein to proceed with
the appeal before it according to law. It is against
this order of the High Court that the present appeal
has been preferred to this Court by the appellant.

The learned counsel for the appellant relies on the

decision of the Privy Council in The Rangoon

Botataung Co. Lid. v. The Collector of Rangoon (2) and
contends that the Urban Rent Control Act having in
section 15 thereof made a specific provision for an
appeal on law and on fact from ‘' any decree or order

made by any Judge of the Rangoon City Civil Court

or any Judge of the District Courts outside Rangoon”
must be deemed to have excluded any right of appeal
from a decree or orders of Courts other than the

(1) Spl. Civil Appeal No. 1 of 1949, - (2) 6 LB.R. 150.
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Courts therein’ mentioned. But we are clearly of
opinion that the Privy Council’s decision does not
support the learned counsel’s case, for at page 152 of
the report appears the following passage : —

“ Their Lordships cannot accept the agument or suggestion
that when once the claimant is admitted to the High Ccart he has
all the rights of an ordinary suitor, including the right to carry
an award made in an arbitration as to the value of land taken for
public purposes up to this Board as if it were a decree -of the
High Court made in the course of its ordinary jurisdiction.”

It must be remembered that an Assistant Judge in
administering the Urban Rent Control Act, does so in
the course of his ordinary jurisdiction as a Judge. To
accept the learned counsel’s coniention would lead to
this absurd result that whereas a decree for ejectment
made by an Assistant Judge or a Subordinate Judge
will not be appealable, a similar dercee made by a
District Judge will be appealable.

In our opinion section 15 of the Urban Rent
Control Act must not be mterpreted in an exclusive
sense but must be given a construction as supplement-
ing the right of appeal. A decree of a Civil Court is
ordinarily appealable but an order made by a Civil
Court unless it falls within section 47 or section 104
or Order 43 of the Civil Procedure Code, would not
be appealable. Section 15 of the Urban Rent Control
Act gives the right of appeal from all orders whatsoever
made in a suit or proceeding coming within its provi-
sion. This section must not, as we have said earlier,
be read as taking away the ordinary right of appeal
given by the Civil Procedure Code or other relevant
enactment in respect of decrees or orders of a Civil
Court. The test then for the purposes of this case is
whether the order which was passed by the
Ist Assistant Judge in the proceedings out of which the
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appeal to this Court arises, will be appealable under
the provisions of the Civil Procedure Code or other
relevant enactments.

In the present case the decree made in Civil Suit
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No. 14 of 1948 was sought to be executed by the

appellant who was the decree-holder therein, in C.E.
No. 14 of 1948, by delivery of possession to him. The
respondent against whom the decree was made applied
to the same Court, as she had the right to do, under
section 14 (1) of the Act. Under the provisions of the
Act on such an application by the judgment debtor to
stay or suspend execution of such order or decree or
postpone the date of delivery of possession for such
period or periods and subject to such conditions, as
the Court thinks fit, in regard to payment by the
tenant, the Court can discharge or rescind the order
or decree. It was this relief which the respondent
sought and which she was denied by the trial Court.
Clearly questions of this nature fall within the meaning
of “relating to the exscution or discharge or satisfac-
tion of the decree’” in section 47 (1) of the Civil

Procedure Code. That being so, the rejection of the.

respondent’s application will fall within the meaning
of ‘“a determination of any question within section 47
of the Civil Procedure Code” for the purposes of
section 2 (2) of the Code. )

We hold therefore that the appeal to the District
Court was competent and that the High Court was
right in remanding the proceedings to the sttnct
Court for d1sposal in accordance with law,

The appeal is accordingly dismissed with costs.
Advocate’s fees ten gold mohurs.
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SUPREME COURT.

AJAM MOHAMED LOOVA WALLA (APPLICANT)
.
EBRAHIM DAWJEE JEEWA (RESPONDENT).*

Supreme Court Bench constituted with two Judges- from. the High Cotirte
S. 146, Burma Constitulion—Inferprctation of—-—Pr'i'ﬂuij)'lgkf.'g#idiirg—f
General Clauses Act, s. 12 (2)—Constitution Act, s. 222 (3}—Review of
Supreme Court judgment—Order 10, Rule 3, Order 28, Rule 4, Suiarcmo
Court Rules—Groundsfor review,

Civil Appeal No. 11 of 1949 was first heard by the Supreme Court o
25th September 1950, The Chief Justice was absent owing to illness. The
other Judge of the Supreme Court on duty was disqualified having dealt with
the matter as a Judge on the Original Side in the High Court. The Acting
Chief Justice applying s. 146 of the Constitution invited two Judges from the-
High Court to form a Bench. The Chief Justice resumed cffice on 1st August
1950 but was not well enough to hear the appeal. The Court was constituted
later with the same three Judges who passed judgment. Upon an objection
that a Bench of the Supreme Court cannot in law be constitvted with two
Judges invited from the High Court or in the alternative that sucha Bench
could not be constituted when the Chief Justice had resumed charge

Held ; That the objections were urxtenab}e SIn mterpretmg the Constitution
the provisions must not be cut down by a narrow and&chmcai constm;;hon
but must be given a large, liberal and comprehensive spifit;: cons:cfermg-_
the magnitude of thie subjects involved. The construction mostbe_neﬁcqal to
the widest possible amplitude of its powers must be adopted and changing.
circumstances must also be taken into account.

Edwards v. Attorney-General for Canada, (1930) A.C. 124 at 136;
St.Catherine's Milling and Lumber Co, v. The Queen, (1888) 14 A.C. 46 at 50,
British Coal Corporation v. The King, (1935} A.C. 500 at 518 ; James v _
Commonwealth of Australia, (1936) A.C. 578 at 614, referred to and
approved, '

" A Constitation of a Government is a living and organic thing, which of
all instruments has the greatest claim to be construed ut res magis valcat
quani pereat,

Re. The Central Provmces and Berar Act No. X1V of 1938 (1939)F C.R.,

Vol. 1, 18 at 37 referred to.

* Civil Misc. Application No. 82 of 1950 being application for review
of judgment passed in Civil Appeal No. 11 of 1949 of the Court.

+ Present ¢ S1R Ba U, Chief Justice of the Union of Burma, MR, JUSTICE
E MAUNG and U THAUNG SEIN, J.
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Such construction ought to avoid absurdity or inconsistency, b.utmuﬁ be
interpreted in such a way as to make it most beneficial to the widest possible
amplitude of its powers.

U Htwe'v. U Tun Ohn, (1948) B.L.R. 541 at 553, referred to.

S. 146 {I) of the Constitution not merely refers to * a vacancy " but also of
© Vacancies” in order to enable Judges from the -High Court being requested
to attend to constitute a quorum. Italso contemplates the possibility of the
Chief Justice and the Acting Chicf Justice being absent from the Court. The
-Constitution does not provide for appointment of acting Judgesto the Court,
The tesult of accepting the appellant’s contention would lead to hearing of
appeals being kept pending indefinitely in cases of two vacancies, till the
President with the approval of the Parliament appoiuts additional members:of
the Supreme Court. This would lead to an impossible situation and the
maxim lex non cogit ad impossibilia becomes appropriate and applicable.
Even though the Chief Justice may not have been on leave s. 146
of the -Constitution contemplates absence through illness from a session of
the Court. :

A right of review should be stricily construed. Doubt should not be
thrown upon the finality of the decision of the Supreme Tribunal of the
country. These principles are covered by Order 10, Rule 3 and Order 26,
Rule 4 of the Supreme Court Rules.

Venkala Narasimha Ap?a Rew v. The Court of Awards, 13 LA, 155
at 158-59, referred to.

The groinds taken for review were either fully argued previously or
could have been so argoed, the partiecs being represenied by very senior
counsel. A new point involving mixed questions of law and fact not taken
before the court could not be a foundation for a review.

J. B. Sanyal for the applicant.
The judgment of the Court was delivered by

MR. JusTicE E MauNG.—This is an application for
review of judgment in the appeal preferred by the
respondent to this Court in Civil Appeal No. 11 of
1949. That appeal was heard in three stages and three
judgments were delivered following the different
hearings. When the appeal was first heard resulting
in the judgment of the 25th July 1950 the Chief Justice
of the Union was absent from the Court on leave
owing to his illness and the Court was presided over
by the Acting Chief Justice. Mr. Justice Thein Maung,
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the only other Judge of this Court then on duty,
having, as a Judge on the Original Side of the High
Court of Judicature at Rangoon, heard the suit out of
which the appeal arose, was disqualified from hearing
the appeal and the Acting Chief Justice, applying
the provisions of section 146 of the Constitution, -
invited Mr. Justice On Pe and Mr. Justice Thaung
Sein of the High Court to sit with him to hear
the appeal

Following the Judgment of the 25th ]uly 1950 it
became necessary to hear counsel further and the
subsequent hearings took place on the 2nd and 16th
August 1950. The Chief Justice of the Union resumed
office on the forenoon of the 1st August 1950 but he
was not sufficiently recovered yet to undertake the
arduous hearing involved in the appeal and the Court
was constituted under his directions with the same
three Judges who heard the appeal in the first instance.
In the result the judgment of the Original Side of the
High Court of Judicature was restored.

At the hearing of the appeal the ‘parties . were
represented by very senior counsel and no suggestion
whatsoever was made that the bench hearing
the appeal had been improperly constituted. How-
ever, the applicant, now advised by another learned
counsel, has challenged the constitution of the bench
which had determined the appeal. It is claimed on
behalf ‘of the applicant that a bench of the Supreme
Court cannot in law be constituted, in any circum-
stance, with two Judges invited from the High Court.
In the alternative it is claimed that when the Chief

Justice of the Union has resumed charge of the

Court, even if he happens then to be unable from
illness to sit on the bench, a bench of this Court

cannot be constituted under seclion 146 of the
Constitution.
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We have heard Mr. J. B. Sanyal at length on his
challenge of the constitution of the bench hearing the
appeal out of which this application has arisen and we
see no substance in this contention. As the matter,
however, is one of general importance we are giving our
reasons at some length for rejecting the application.

Certain principles which have been laid down by
the Privy Council in England and other Judicial
tribunals on the interpretation of the Constitution are
worthy of notice. We are in full accord with these
principles which we now proceed to state.

In Edwards v. Attorney-General for Canada (1)
the Privy said :

“Their Lordships do not conceive it to be the duty of this
Board—it is certainly not their desire—to cut down the provisions
of the Act by a narrow and technical construction, but rather to
give it a large and liberal interpretation so that the Dominion to
a great extent, but within certain fixed limits, may be mistress in
her own house, as the Provinces to a great extent, but within
certain fixed limits, are mistresses in theirs. ‘The Privy Council;
indeed, has Iaid down that Courts ot law must treat the provisions
of this British North America Act by the sime methods of
construction and exposition which they apply to other statutes.
But there are statutes and statutes ; and the strict ccnstruction
deemed proper in the case, for example, of a penal or taxing
statute or one passed to regulate the affairs ¢f an English parish,

~would be often subversive of Parlfament’s real intent if applied
to an Act passed to ensure the peace, order and good government
of a British Colony’ : see Clement’'s Canadian Constitution,
3rd ed., p. 347.

The learned author of that treatise quotes from the argument
ot Mr. Mowat and Mr. Edward Blake before the Privy Council
in St. Catherine's Milling and Luwnber Co. v. The Queen (2).
‘That .Act should be on all occasions interpreted in a
large, liberal and comprehensive spirit, considering the
magnitude of the subjects with which it purports to deal in

"y

very few words’.

(1) (1930) A.C. 124 at 136.  (2) {1888) 14 A.C. 46 at 50.
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In British Coal Corporation v. The King (1) the
Privy Council said :

“ Indeed, in interpreting the constituent or organic statute
such as the 'Act, that construction most beneficial to the widest
possible amplitude of its powers mnst be adopted.”

In James v. Commonwealth ,of Australia (2) the
Privy Council said :

“1t .is true that a Constitution must nof be construéd in
any narrow and pedantic sense. The words used are necessarily
general, and their full import and true meaning can often only
be appreciated when considered, as the years gfo on, in relation
to the vicissitudes of fact which from time to time emerge. It
is not that the meaning of the words changes, but the changing

'mrcumstances 111ustrate and 1llummate the full import of that

meaning.”

In Re. The Central Provinces and -Bemr Act
No. XIV of 1938 (3) of the Federal Court in India,

Gwyer C.J. said in respect of the Indian Constitution
of 1935 ;

“I conceive that a broad and libéral spirit should mspsre
those whose duty it is to interpret it ; but I do not- 1mply by this-
that they are free to stretch or pervert the language of the enact-
ment in the interest of any legal or constitutional theory, or even
for the purpose of supplying omissions or of correcting supposed
errors. A Federal Court wi]l not strengthen, but only derogate
from, its position, if it seeks to do anything but declare the Iaw ;
but it may rightly reflect that a constitution of Government is a
living and organic thing, which of all instruments has the
greatest claim to be construed uf res magis valeal quam pereal.”

This Court in U Hitwe v, U Tun Ohn (4) summarxsed
the prmmples thus:

““ In the case of the interpretation of a Constitution, we must
interpret it not omly to avoid absurdity or inconsistency, but we

(1} (1935) A.C. 500 at 518. (3)-{1939) F.C.R. Vol. I, 18 at 37. .
(2} 11936) A.C. 578 at 614, - {4) {1948) B.L.R, 341 at 553.
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must interpret it in such a way as to'make it most ‘beneficial to
the widest possible amplitude of its powers ?

77
s.C.
1950

———

- It is then in the light of these prmc1ples that Moraweo

section 146 of the Constitution should, in our
opinion, be interpreted. Mr. Sanyal contends that
section 146 (1) of the Constitution clearly contemplates
only one Judge of the High Court being .requested to
‘attend at the qlttmgs of the Supreme Court. He
says that there is no room for the application of
section 222 (3) of the Constitution which would attract
in other circumstances the provisions of section 12 (2)
of the General Clauses Act. He claims that from the
context the contrary intention appears for the exclusion
of that provision of the General Clauses Act. We are
not satisfied that a contrary intention is apparent as
claimed by the learned counsel. In the first place
section 146 (1) of the Constitution speaks not merely

of “a vacancy’ but also of “vacancies” in the
Supreme Court which can give rise to quorum not
being possible of the Judges of the Court available to
hold a session of the Court. It also contemplates the
possibility of not merely the Chief Justice but also the
Acting Chief Justice of the Union being absent from
the Court at any one time. The Constitution also
does not provide for the appointment of Acting Judges
to the Court as in the case of-the High Court.

It has happened here more than once in the past
that out of the three Judges of this Court two Judges,
because of the part they had taken as ]udges of the
High Court of Judicature at Rangoon at an earlier
stage of the proceedings which resulted in an appeal
to this Court, became "disqualified to hear and
determine the appeal. To accept the learned counsel’s
contention before us that in such circumstances only
-one Judge of the High Court may be requested to
attend at the sittings of the Court to hear and determine

Loova
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Yoso  such appeal would lead to the absurd result that the
— appeal would have to be kept pending indefinitely tilt

Mﬁ;i::np such time as the President with the approval of the

Waye  Parliament appoints additional members of the
‘Esmany  Supreme Court or until the present Judges are replaced
Dawzze by new Judges appointed in consonance with the
TEEWaA. . . . .
Constitution. The maxim Lex non cogit ad impossi-
bilia is not inappropriate to the relevant pr0v181ons of
the Constitution.

The alternative plea that the Chief Justice not bemg
on leave after 1st August 1950 the Court held without
him as a member thereof would be incompetent, is
clearly without substance. Section 146 of the Consti-
tution refers to the ‘“absence through illness or on
leave or in the dischagge of other duties assigned by
statute or otherwise ”’ in relation to any Judge of the
Court. - The Chief Justice may not have been on leave
but he was absent through illness from * a session of
the Court” within the meanmg of section 146 of the
Constitution. '

We hold therefore that the Court was duly consti-
tuted to hear and determine the appeal out of Wthh
the present application has arisen.

Mr. Sanyal further contends that assuming the
Court to have been validly convened, this Courl can
in proper cases review its own judgment. He has.
cited several cases before us relating to the practice of
the Privy Council. None of these go further than the
case of Venkata Narasimha dppa Row v. The Court of
Awards (1) where the following passage appears :—

“No authority has been cited to their Lordships which can.

~ warrant them in granting a rehearing under such circumstances
as these. It is quite true that there may be exceptional circum-.
stances which will warrant this Board, even after their advice

{1) 13 I,A. 155 at 158 and 159.
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has been acted upon by Her Majesty in Council, in allowing a
case to be re-heard at the instance of che of the parties. The
cases in which that may be competently done are explained by
Lord Brougham in the case of Rajunder Narain Rae v. Bijai
Govind Sing (1), His Lordship properly describes this privilege,
when allowed, not as a right, but as an inculgence. At page 134
of the first volume of Moure's Reports, his Lordship says: ' It
is impossible to doubt that the indulgence extended in such cases
is ;ymainly owing to the natural desire prevailing to prevent
irremediable injustice being done by a Court of the last resort,
where, by some accident, without any blame, the party has not
been heard, and an order bas been inadvertently made as if the

party had been heard. Even before report, whilst the decision

of the board is not yet res judicata, great caution has been
observed in permitting the rehearing of appeals. In the last
case to which we were referred, that of Hebbert v. Purchas (2),
where a litigant alleged, before report and approval, that he had
been disabled by want of means from appearing and maintaining
his case, the Lord Chancellor said : ' Having carefully weighed

the arguments, and considering the great public mischief which

would arise on any doubt being thrown on the finality of the
decisions of the Judicial Committee, their Lordships are of
opinion that expediency requires that the prayer of the petitions
should not be acceded to, and that they should be refused.’
There is a salutary maxim which ought to be observed by
alt Courts of last resort—Iniercst reipublicae ut st finis litinm.
Its strict observance may occasionally entail hardship upon
indiviloal litigants but the mischief arising from that source
- must be small in comparison with the great mischief which
would necessarily result from doupt being thrown upon the
finality of the decisions of such a tribunnl as this.”

These are principles similar to those in Order X,
Rule 3 and Order 28, Rule 4 of the Rules of this
Court.

The grounds taken in the present application for
a rehearing have been either fully argued at the
previous hearing of the appeal or could have then
been pressed before the Court’ by counsel appearing

(1) 2 Moore's Ind. Ap, Ca. ; 8.C. 1 Moo. P.C. 117. (2} 7 Moo. P.C. 458.
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for the applicant. It was allégéd in the -application

before us that the Court assumed certain facts to be
established without sufficient examination of the
_evadence on record. It is also contended that from
certain facts found established the Court was not
justified in drawing certain inferences or that certain.
facts had not been given such weight as the learned
counsel for the applicant thinks should. have been
given by the Court which d1Sposed “of " the. appeal.
Further, a new point of- mixed law and fact whxt‘lh
never was taken before the Court is sought to be taken
now in support of the app11cat10'1 for the rehea rmg of
the appeal.

_Obviously such matters as these cannot form a
foundation for a review application even under the
Civil Procedure Code. It follows therefore that where
the applicant, to succeed in his application for
rehearing, has to bring his case within the principles
stated in Order 10, Rule 3 or Order 28, Rule 4 he
cannot possibly succeed. The present application for
a rehearing is clearly without merits and is dismissed.
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&

SUPREME COURT.

]. HUIE (APPLICANT)
.,

L. K. AIYAVOO NAIDU AND FOUR OTHERS
(RESPONDENTS).*

Union Judiciary Act, s, 6—Applicalion for Special leave when to be
' enkertained, )

Held ; In the absence of any special circamstance such as want of
Jurisdiction or doing of a great and irreparable injury or involving a question

of great public or private importance, special leave should not as a rule be
granted, ‘

In this case the Trial Court gave an ad inlerim injunction which was set
aside by the Appellate Court, and it is clear that the order was one which
was passed during the pendency of a regular suit and that what is involved is
-whether discretion on sound judicial principles has been exercised by the
High Court in reversing the order of the City Civil Court.® As the High
«Court was right in thinking that the injury caused cannot be considered to be
Arreparable, the application for Special Leave was refused

Chan Htoon for the applicant.

Dr. Ba Han

Nyun Han and for the respondent 4.
Tin Thein

V. S. Venkairam | |
Burjorijee } for th(?. respondent 5.

The judgment of the Court was delivered by
the Chief Justice of the Union

~ SIR BA U.—This is an application for special leave
to appeal from an order passed by the High Court in
exercise of its appellate jurisdiction. It arises in this
way. The applicant, ]J. Huie, is the proprietor of a

* Civil Misc. Application No. 65 of 1950,
1 Present : SiR-Ba U, Chief Justice of the Union
MR. JusTICE E MAUN@ and MR. JUSTICE THEIN MaAUNG.

6

of Burma,

!

t8.C.
1950

Dec. 18.
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s picture hall known as’ the ‘““ Gaiety Cinema’” situated

— in Phayre Street, Rangoon. On the 20th April 1950

I HUE e filed a suit, Civil Regular No. 451 of 1950, in the

A Rangoon City Civil Court against the five %ﬁ@ondents
Namu  in respect of a Tamil talkie picture called ™ Mohini”’

‘oruzms. His case is as follows : The 1st respondent L. K.

- Aiyavoo Naidu carries on business as a ilm distributor

in Madras in the name of *‘Jayalakshmi Pictures’’.

On the 11th November 1949 he secured a lease in the.

name of his manager, the 2nd respondent A. V.

Nataraja Mudaliar, of the right of exhibiting, distri-

buting or otherwise exploiting four Tamil talkie

pictures known as “ Valaikkari”, “ Abimanyu”

“Mobhini” and ‘Kan]an ", in Rangoon and in other:

places in the Union ot Burma from their producers

“Jupiter Pictures Ltd."”, Madras, for three years from the

date of handing over the picture prints o him. On the

following day, that is the 12th November 1949, the Ist

respondent sub-leased the right of exhibiting the said

four pictures in Rangoon and other place in the Union

of Burma to the applicant. But when the 2nd respon-

dent received the aforesaid four piclures from the

distributors, instead of handing them over to the

applicant, he sub-leased them to the 3rd respondent

A.R:S. Kaliappa Chettyar who is a distributor of films.

in Madras. The 3rd respondent in turn sub-leased

the pictures to the 4th respondent S. Nadesan Pillay

who carries on film distributing business in Rangoon

under the name and style of the “General Film Service”..

In pursuance of such sub-lease the 4th respondent

obtained possession of the print of the . picture

‘““Mohini” at Rangoon on the 2nd April 1950 and

when he was about to exhibit it at the cinema of the

5th respondent, the applicant filed the suit, Civil

Regular No. 451 of 1950, in the Rangoon City Civil

Court asking for declaration of his right to the
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picture, for possession thereof and for perpetual
injunction restralmg the defendants (now respon-
dents) from exhibiting it either in Rangoon or
elsewhere in the Union of Burma.

The suit was instituted on the 20th April 1950..

On the same day the applicant filed an application
supported by an affidavit praying for an ad interim
injunction. Ad inlerim injunction was granted
ev parte against the 4th and 5th respondents and
notices both in respect of the suit and the application
for injunction were directed to be issued to the other
three respondents who were and are residents of
Madras. The 5th of June 1950 was fixed for the
return of the nolices. Five days later the 4th and 5th
respondents filed an application praying for the
discharge of the order of ad interim injunciign passed
ex parte against them. The hearing of the said
application was fixed on the same date as the hearing

of the application filed by the applicant, that is, the

5th June 1950.

In the meantime the remaining three ptctures
arrived in Burma and in respect of these three pictures
two separate ‘suits similar to the first suit were filed
by the applicant and similar reliefs as in the first suit
were asked for. The applicank also applied for ad
interim injunction in both the cases and this was
duly granted.

The 4th and 5th respondents appealed {o the High
Court. against the order of ad inferim injunction
granted in the aforesaid suits in three separate appeals.
The three appeals were heard together and one order
was passed in respect thereof setting aside the order of
ad interim injunction passed by the Rangoon City
Civil Court. The present apphcatxon 1s for special

leave to appeal from the said order of the "High
Court.

83
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Whether the order in question is a final order or
1ot within the meaning of sectiqgy 6 of the Union
Judiciary Act was not canvassed before.us. Nor was
this question canvassed in Civil Appeal No. 15 of 1948
of this Court, which was cited in the course of the
hearing of this case. We do not, therefore, propose to
go into it. Whatever the nature of the order may
be, what is clear is that it was _passed during the
pendency of a regular suit. The question is whether
special leave should be granted in a case of this kind.

In the absence of special circumstances, such as
the want of jurisdiction or doing of a great and irre-
parable injury or involving a question of great public
or private importance, special Yeave should not as a
rule be granted. In the present case no special
circumstances such as those mentioned above arise.
What is involved is whether discretion on sound
judicial principles has been exercised by the High
Court in reversing the order of the City Civil Court.
We have no doubt in our minds that it has, On
going through the proceedings as presented inthe
Trial Court, we agree with the High Court in thinking
that the injury, if there be any, likely to be occa-
sioned to the applicant cannot be considered to be
irreparable,

The application is dismissed with costs, ten gold
mohurs. The temporary injunction issued by this
Court is discharged.
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SUPREME COURT.
DAW NGWE TIN (APPLICANT)

.
THE CONTROLLER OF RENTS AND ONE
(RESPONDENTS).*

Urban Rent Control Act, s.14-B— Scope of Urban Rent Control Act— Disputed
fenancy whether can be decided by the Rent Conlrollcr.

Held : That a dispute as to whether a personis a tena®t for four rooms or '
whether heis a tenant for only one room and the tenants of other three -

rooms are tenants of the landlord can be decided only by a civil court and
the Rent Controiler has no jurisdiction to decide such a question, ’

Where an application is made to the Rent Controller for leave to deposi‘
the rent of all four rooms, tenancy of which is disputed, the Rent Controller has
no jurisdiction to determine even for the restricted purpose of s. 14-B of
the Urban Rent Control Act whether a person claiming to be a tenant isa
tenant or not. , ‘

S. 14-B (1) and (2) authorise the Rent Contreller {0 receive derosit from a
person who claims to b® a tenan*, and he will then give notice 6f the deposit
to the landlord. Itisfor the landlord to withdraw or refrain from with-
drawing the deposit. No enquiry is contemjlated by the Act. He has
autho-ity and is bound to accept deposit of rent ; but be may not call upon the
owner of the premises or the alleged landlord to show cause why deposit of
rent should not be permitted,

Dr. Ba Han for the applicant.

Ba Sein (Government Advocate)‘ for the st
respondent. '

Kyaw Min for the 2nd respondent.
The judgment of the Court was delivered by

Mr. JusticE E MaunG.—This application is the
outcome of a dispute over the tenancy of four rooms
comprising House No. 53/55 in 53rd Street, Rangoon.
The applicant admittedly is the owner of that house.
The 2nd respondent claims that he has been and still

* Civil Misc. Apphcation No, 72 of 1950 being application for directions’

in the nature of certiorari.
t Present : SIR Ba U, Chief Justice of the Union of Burma, MR. JusTiCE
E MAUNG and MR. JUSTICE THEIN MAUNG,
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is a tenant of all the four rooms in the house, a claim.
which the applicant disputes. The applicant’s case
is that she is in occupation of one room herself, that
the 2nd respondent is a tenant in respect of only one
room and that the other two rooms are occupied by
her own tenants.

These are matters which only a Court of civil
judicature has jurisdiction to' determine. The Urban
Rent Control Act of 1948 provides no machinery
than a Civil Court may determine the points of dispute
in this case,

On the 22nd February 1950 the Znd respondent
applied to the Controller of Rents, Rangoon, in Lis
proceedings - No. 49D of 1949-50. praying ‘‘ that the
above money amounting to Rs. 2,000 may be accepted
as deposit of rent at Rs. 200 per mensem for the ten
months April 1949 to January 1¥50 ’. The amount of
Rs. 200 per mensem was arrived at on the basis of the
2ud respondent’s claim of being a tenant of all four
rooms, the standard rent in respect of each room being
Rs. 50 per mensem. On this application . being:filed
the Controller directed the issue of notice to the
applicant before us “to show cause why the deposit
of rent should not be permitted.”

It is clear to us that it was the issue of this notice,
not contemplated under section 14-B of the Urban
Rent Control Act or in the scheme of the Act, that
has been the cause of all this trouble resulting in the
application to us. Naturally the applicant before us
on being called upon to show cause challenged the
claim of the 2nd respondent to be a tenant of the four
rooms. Naturally, again, when there were these
conflicting claims before the Controller he thought it
necessary to come to some finding on the matters in

“issue. But it is clear from the order which is sought
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12 be quashed in these proceedings that the Controller
«id realise that his decision on the disputed issues
would not be in any way binding on either party.
Unfortunately, however, the order was not so clear as
could be expected. In one place the learned
Controller said: “ The dispute as to the tenancy is a
matter to be properly decided by a competent Civil
Court. But for the purposes of section 14-B of the
Urban Rent Control Act without prejudice to the
proper decision of the Civil Court I must deem the
applicant to be atenant in respect of the whole house
in the circumstances explained above.” The learned
<counsel for the applicant before us claims, and rightly
too in our opinion, that the Controller has no jurisdic-
tion to determine even for the restricted purpose of
section 14-B of the Urban Rent Control Act whether a
person claiming to be a tenant is a tenant or not.
Section 14-B of the Rent Control Act is quite clear.
Remembering that it is not for the Rent Controller to
decide the question of a disputed tenancy when a
deposit is sought to be made by a person who claims
to be a tenant all that should be done under section

14-B (1) and (2) is to receive the deposit and then to.

<ause a notice of the receipt of the deposit to be
served on the landlord. It is then for the landlord to
withdraw or to refrain from withdrawing the deposit.
No enquiry is contemplated by the Act. An enquiry,
as the Controller of Rents realised in this case, would
not be fruitful in determining the rights of the parties.

In these circumstances we uphold the action of the
Controller of Rents in accepting the depositof Rs. 2,000
made by the 2nd respondent but we quash that
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part of his proceedings in No. 49D of 1949-50 relating -

to issue of notice to the applicant to show cause why
the deposit of rent should not be permitted. There
will be no order as to costs,



88

tS.C.
1950

Dec, 22,

BURMA LAW REPORTS. [1951

SUPREME COURT.

U PO KYAW (APPLICANT)
V.

THE DISTRICT LAND COMMITTEE, PEGU
AND ONE (RE<PONDENTS). *

Tenancy Disposal Act, Rules 3 (a), 8 and 9—Decision by Village Committec—.
Appeal beyond time to the District Land Commit ec—Decision of the
District Land Cammittce modifying Village Committee's decision-—Review
allowed by District Land Committce,

Held : That a District Land Committee cannot entertain an appeal under
Rule 8 {1} beyond the 15 days provided by Rule 8 (1) of the Tenancy Disposal
Rules, 1949,

The District Land Commiltee has no jurisdiction te entertain an application
for review, review being excluded by Rule 8 (3) of the D1sposal of Tenancy
Rules. 1949,

A District Land Committee has no original jurisdiction. Accordi_ngly if on
appeal to it from an order of what purported to be a Village Land Committee
it found that the Committee was not lawfully constituted, it should refer the
dispute to the Village Land Commiittee ccnslituted in accordance with law for
chsposal g

Where an owner of the land not exceeding 50 acres in area has been
cultivating the same with his own hands he cannot be ousted from the posses~
sion of that land--proviso fa} to s.3 of The Tenancy Disposal Act,. 19482

operates to exclude the jurisdiction of any Tenancies Disposal Authority:

Ba Gyan for the applicant.
Ba Sein (Government Advocate) for the respondents.
The judgment of the Court was delivered by

MR. Justice E MAaUNG.—Theapplicant is the owner
of two holdings of paddy land measuring altogether
1521 acres, situate in Payagale village jurisdiction,
Pegu District. These holdings appear to have been
allotted for the year 1949-50 by the Land Committee

* Civil Misc. Application No, 86 of 1350 being application for directions in
the nature of certiorari.

+ Present : SIR BA U, Chief Justice of. the Union of Burma, Mr. JusTiCE
E MaAUNG and Mr. JUSTICE THEIN MAUNG.
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concerned acting under the Disposal of Tenancies Act,
1948, to the 2nd respondent.

Some time in June 1950 the applicant applied to
the Payagale Village Land Committee for permission
to cultivate these holdings as an owner-cultivator as
his principal means of subsistence. The meeting of
the Board held on the 18th June 1950, when the
applicant’s request came up for consideration, was
attended by four members out of ten and was presided
over by the Chairman U Tun Sein. It is not quite
clear how the discussions at that meetirg went but the
result was that the Chairman informed the applicant
and the 2nd respondent Maung Hla Maung that for
the year 1950-51 these two holdings were to be
cultivated by the applicant.

This decision was not acceptable to the 2nd respon-
dent and he applied to the Township Officer, Pegu,
requesting for relief. The Township Officer referred
the application back to- the Village Committee for
further consideration. One of the grounds taken by
the 2nd respondent in objection to the Village Com-
mittee’s decision of the 18th June 1950 was that only
four members out of ten were present on the day- the
allotment of the two holdings for cultivaticn for the
agricultural season of 1950-51 was considered and that
the Committee should have defsrred the consideration
of the matter till the other members could bave attended.
On the reference by the Township Officer the Board
met again on the 19th July 1950 when all ten members
attended and after the examination of the parties the
Committee decided to affirm the decision made earlier
at the meeting of the Committee on the 18th June 1950.
The decision was a majority decision, seven members
being in favour of allowing the applicant to cultivate
the iwo holdings on the ground that an owner who is
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Tenancies Act to cultivate with his own hands and as
his principal means of subsistence an area not in excess
of 50 acres. Three members who were for alloting the
holdings to the 2nd respondent took the view that as
an old tenant the 2nd respondent is entitled under the

instructions issued by the Ministry of Agriculmre to

have the tenancy of the holdings for the year 1950-51.

The 2nd respondent appealed to the District Land
Committee, Pegu. The appeal was preferred on the
11th August 1950 and was sct down for hearing on the
28th August 1950. Apparently the fact that the appeal
was preferred out of time was not noticed in the office
of the ‘District Land Commiitee. Under Rule 8 (1) of
the Disposal of Tenancies Rules, 1949, an appeal to
the District Land Committee must be made within
15 days of the making of the order complained of,
provided also notice of the intention to appeal has
been given within three days of the making of the
said order to the Committee exercising original
jurisdiction. The appeal in the present case was
preferred on the 24th day after the makmg of the order
compldmed of.

There is no provision in the Rules under whxch
the appellate authority may extend the period provided
for anappeal. This is only to be expecied as the
agricultural season is a short ¢ne and expedition in the
settlement of dispute's relating to the allotment of
tenancies is essential if holdings are to be eftectively
cultivated by the person or persons to whom they are
allotted. ‘

The appeal, therefore, to the District Land Com-
mittee made beyond the 15 days provided by Rule 8 (1)
above referred to could not have been acted upon by
that Committee and on that ground alone the proceed-
ings ot the District Land Committee, Pegu, are liable
to be quashed as being in excess‘of its powers.
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On the day fixed for the hearing of the appeal, it
appears from the proceedings placed before us, that the
full committee did not meet ; instead a sub-committee
of the District Land Committee met and the appeal was
heard by this Sub-Committee which decided ‘to allow

‘the applicant to continue cultivating 10°21 acres and to

allot to the 2nd respondent 5 acres. It is not quite
clear from the proceedings but from the diary entries
of the 1st September 1950 it would appear thal the
decision of the Sub-Committee was adopted by the full
Committee and the parties were given rotice of the
decision thus adopted by the full Committee. The
wording of the subsequent resolution of the 9th
October 1950 of the District Land Committee, to
which we shall refer later, also supports the view that
the Sub-Committee’s decision was adopted by the full
Committee before announcing the same to the parties.

On the 26th September 1950 the 2nd respondent
filed an application before the District Land Com-
mittee, Pegu, - for review of the decision of that
Committee. On this application the- District I.and
Committee on the 9th October 19:0 decided to revoke
its previous decision and to allot to the 2nd respondent
all 1521 acres.  Apart from the legality or otherwise
of entertaining a review application the District Land
Committee apparently did not realise that what it was
doing was not to allot a tenancy of an agricultural
holding for a person to cultivate but was granting the
2nd respondent the holdings with the fruit of the
labour by the applicant in respect of 10°11 acres for
the major portion of the agricultural season. By
9th October 1950 the applicant would in the normal
course, have completed the ploughing and planting
and transplanting of paddy on these holdings and all
ihat remains to be done thereafter would be to collect
the fruils. We can see nowhere in the Disposal of
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s.C. Tenancies Act a power in this sense invested in
—  Tenancies Disposal Committees.
U Po Kyaw

v Itis also clear to us thata power of review is
meE D excluded by Rule 8 (3) of the Disposal of Tenancies
commirree, Rules, 1949, As we have already said, it is also clear

| pE_(BIxJ«EA.ND to us that the District Land Committee had no
jurisdiction to entertain an appeal preferred beyond
15 days of the making of the order complained of.
The 2nd respondent, apparently realising that if his
petition of the 11th August 1950 to the District Land
Committee is treated as an appeal it is out of time, has
claimed in this affidavit before us that the Village
Committee which allotted the holdings to the applicant
in June and July 1950 was not a body duly constituted
in accordance with the instriuctions issued by the
Government of the Union and that he was therefore
not challenging its orders by way of an appeal when
he addressed himself to the District Land Committee
on the 11th August 1950.

On the materials on record it does not appear that
the 2nd respondent challenged the constitation of the
Village Committee before the District Land Committee.
Moreover, in trying to get over the time bar the
2nd respondent is faced with the bar under Rule 9 of
the Disposal of Tenancies Rules, 1949. If the original
allotments of June and.July 1950 -were by a body not
competent to make them, then the District Land
Committee’s duty under Rule 9 was clearly to refer the
matter to a duly constituted Village Committee and
not to deal with it by exercise of original jurisdiction.
Further, if on the 11th August 1950 there had been no
adjudication by any authority competent to allot
tenancies the applicant on that date, having already
been in possession of 1521 acres of his own land which
he was actually working with his own hands as his
principal means of subsistence, could not be ousted as



1951] BURMA LAW REPORTS. 93

proviso {a) to section 3 of the Disposal of Tenancies S.C.
Act would operate to exclude the jurisdiction of any 1930
Tenancies Disposal Authority. - U Po Kvaw

In these circumstances the proceedings of the oahe Dis.
District Land Committee allotting to the 2nd respon- Commirree,
dent, in the first instance 5 acres and later 1521 acres, P "‘3‘;;‘.’“’
of the applicant’s land musi be and are hereby quashed

with costs. Advocate’s fees five gold mohurs.
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SUPREME COURT.

NOOR MOHAMED (APPLICANT)
Y.

THE FINANCIAL COMMISSIONER (COM-
MERCE), BURMA anD oNE (RESPONDENTS).*

Direction in the nature of certivrari—Quashing of the order of the Collector
impesing a Slamp Duty—Dircction wm the noture of Mandamus fo
dircet Financial Commissioner to send a case to the High Court undey
s. 57 (1) of the Stamp dct,

A deed of sale was executed in favour of Ma Khin Py on the 18th March
1947 ; on the 29th June 1930 she executed a Deed described as 2 Deed of
Disclaimer and Relinquishment in respect of the same property in favour of
the Applicant. When the document was presented for registration the Sub-
Registrar sent it to the Collector under ss. 33 and 36 of the Stamp Act and the
Collector ordered payment of deficit stamp fee under s. 40 of the Stamp Act.
Applicait filed a Revision to the Firancial (.,Onlmls:luner under 5. 56 of the
Act and the Application was rejected. Thereafter the Applicant filed an
application to the Financial Commissioner asking him to state a case and refer
it to the High Court under s. 57 of the Act and the application was rejected.
The Applicant then filed an application for direction in the nature 6f certiorari.

Held : That the Coliector and the Financial Commissioner had jurisdiction
to decide under what article of the Stamp Act the document shouid have been
stamped and in passing the orders in que tion they have nul exceeded their
jurisdiction in any way

A writ of cerliorari will niot lie if the authority whose order is impu ned
by means of the writ has iurisdia.tiou to deal with the matter and dealt with it,
even though the Supreme Court Tuight not agree with the said "mthonty on
queshons either of law or fact or of both. .

Mr. Gwan Kee v, The Union of Burma, (1949) B.L.R, 151 (3.C), fi)llowed.

The wril of mandamus cannot be demanded Ex Debilo Justitiae. 1t is
issued only in the discretion of the Couwrt and the Co :rt will not issue it unless,
under any law ior the time being in force it is clearly incumbent on a person
holding a public office to do or to forebea fromn doing a specific act. Section
57 of the Stamp Act giv-s discretion to the Financial Commissioner in the
matter. It is not incumbent on hin to statz a case and refer it to the
High Cou:t. Therelore application for writ of mandam- s does not lie,

The Queen v. Garland, {1370) L.R.5 Q.B. 272; The Qucen v, Church
Wardens of All Saints, Wigan, {1876} 1 A.C. 620, referred to,

* Civil Misc. Application No. 92 of 1930 bein¢ application nnder section 25
of the Co stitation 1or directions in the nature of certiorari and mandamus.

1 Present : SIR Ba U, Chief Justice of the Union of Burina, MR. Jusrice
E Mauxeand MR. JUSIICE '.;HEIN MauUxa@.
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P. B. Sen for the applicant.
The judgment of the Court was delivered by

MR. JusticE THEIN MaUuNG.—This is an application
for a writ of certiorari and/or a writ of mandamus. The
writ of certiorari is to quach the order of the Collector
of Rangoon imposing a deficit duty on a document,
calling upon the present applicant to pay the deficit
duty and a penalty and calling upon one Ma Khin Pu
to show cause why she should not be prosecuted under
section 62 of the Burma Stamp Act. The writ of
mandamus is to direct the Financial Commissioner
(Commerce), Burma, to state a case and refer it to the
High Court under section 57, sub-section (1) of the
Stamp Act.

The circumstances under w hmh the applicaticn is

made are as follows: Ma Khin Pu, who bought
some immoveable pxoperty in Rangoon by a registered
deed dated the 18th March 1949, executed what
purports fo be a deed of disclaimer and relinquish-
ment, dated the 29th June 1950, in respect of the same
property whereby she disclaimed and relinquished
whatever right, title or interest she had thefin in
favour of the applicant. When this document was
presented for registration the Sub-Registrar of Deeds,
Rangoon, impounded it and sent it to the Collector
under sections 33 and 38 of the Stamp Act ; and the
latter pacsed the said order under section 40 of the
Stamp Act. The applicant then applied to  the
Financial Commissioner (Commerce), Burma, for
revision of the said order under section 56 of the Act;
and sometime after the lalter had- rejccted hls
application and confirmed the order of the Collector
the applicant filed an application asking him to state
a case and refer it to the High Court under section 57
of the Act. That application dlso has been rejected
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on the ground that there is no necessity to make
a reference as the case is clear. |

The applicant’s case is that he had to purchase the
said immoveable property in the name of Ma Khin Pu
to get over the Transfer of Immoveable Property
(Restriction) Act, 1947, which prohibits transfer of-
immoveable property to foreigners, that Ma Khin Pu
never had any right, title or interest in the property in
spite of the sale deed having been in her favour, that
the Collector and the Financial Commissioner are
wrong in holding that the deed of disclaimer and
relinquishment. is really-a deed of conveyance by
which Ma Khin Pu’s right, title and interest in the
property are transferred to the applicant and that the
Financial Commissioner should have stated the .case
and referred it to the High Court inasmuch as a
difficult question of law is involved.

However-the Collector and the Financial Commls-
sioner have ]urlschctlon to decide under what article
of the Stamp Act the document should bhave been
stamped and to pass the orders in question, and they
have not exceeded their jurisdiction in any way at all.

So the application for a writ of certiorari must be
dismiss®d in accordance with the following observation
of this Court in Gwan Kee v. The Union of
Burma (1: : |

“ As has been pointed out by this Court on several occasions,
the writ of certiorari deals with the question of want of jurisdic-
tion or excess of jurisdiction. If the authority, whose order is
impugned by means of the writ of certiorari, had jurisdiction to
deal with a certain matter and dealt with it, this Court would not

interfere even though it might not agree with the said authority

on questions either of law or fact or of both.”

The application for a writ of mandamus also must be
dismissed. The writ cannot be demanded Ex Debito

(1) (1949) B.L.R. 151 (S8.C.).
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Justitiae. It is issued only in the discretion of the
Court [See the observations of Cockburn C.]., in The
Queen v. Garland (1) and also of Lord Chelmsford
in The Queen v. Church Wardens of All Sainfts,
Wigan (2)1; and the Court will not issue it unless,
under any law for the time being in force it is clearly
incumbent on a person holding a public office to do
or to forbear from doing a specific act. [Compare
Proviso (b) to section 45 of the Specific Relief Act.]
In the present case section 57, sub-section (I) merely.
provides ‘ The Financial Commissioner may state any
case referred to him under section 56, sub-section (2)
or otherwise coming to his notice and refer such case
with his own opinion thereon to the High Court.”
The sub-section gives him a discretion in the maiter
and it is not incumbent on him therecunder fo state a
case and refer it to the High Court. Moreover, the
application to state the case and refer it to the High
Court was belated inasmuch as it was filed only after
the Financial Commissioner had passed final orders
confirming the order of the Collector.

b ciimarent,

(1) {1870) L.R, 5 Q.B. 272, (2) (1876) 1 A.C. 620,

97

S.C.
1950
Noor
MOHAMED
9.

THE
FINANCIAL
CoMMIS-
SIONER
{COMMERCE]),
BURMA AND
ONE,



98

¥ 8.C.
1930

z‘iu. 19,

BURMA LAW REPORTS. [1951

SUPREME COURT.
T. C. MOHAMED (APPLICANT)
v,
A. KUNJALAM aND TWO OTHERS (RESPONDENTS).*

Special leave—Trade-mark—Distinctive features—S. 478, Penal Code.

The principle on which speéial leave in criminal matter will be givén by
the Supreme Court is laid down in U Saw and fouf ‘others.v. The Union of
Burma, (1948) B.L.R. 249 at 252, {followed.

Held : That in Burma there is no Law or Statute estabhshmg Regzstra-
tion of Tradé Marks and no authorities exist from which an exclusive right to
a particular Trade Mark could be ebtained. The right to Trade Marks in
Burma are therefore dependent upon the general principles of Commercial
Law.

The right which a manufacturer has in his Trade Mark is the exclusive
right to use it for the purpose-of indicating where, or by whom or at what
manufactory, the article to which it is affixed was manufactured. As soon,
therefore, as a Trade Mark has been so employed in the market as to indicate
to purchasers that the goods to which it is attached are the manufacture 6f 2
particular firm, it becomes, to that extent, the exclusive property of the firm
and no one else has a right to copy it, or even to appropriate any part of it,
if by such appropriation unwary purchasers may be induced to belicve that
they are getting goods which- were made by the firm to whom the Trade Mark
belongs.

Thomas Somerville v. Paolo Schiembri, (1887) L.R. 12 A.C. 453 at 456-457,
applied.

Wotherspoon v. Currie, LLR. S HL, 508; Johnston & Co V. Orr Ewing
& Co.,7 A.C. 219 ; Leather Cloth Co., Ltd. v. American Leather Cloth Co., 11
H.L.C. pp. 533-534, followed.’

S. 478 of the Penal Code defines Trade Mark as a mark used for denotmg
that goods are the manufacture fot merchandise of a particular person, This
implies that the mark must be ‘ distinctive ’ in the sense of being * adapted to
dlstmgulsh the goods of the proprictor of 2 trade-mark from those of other
persons.’” If a mark merely describes the quality or the origin of an article,
or is such as is commonly used in the trade to denote goods of a particular
kind, such a descriptive mark would obviously not be a distinctive mark.

Where therefore a mark or phrase merely describes the quality or origin
of an article such as “ Custard Powder "', * Malted Milk " or'** Gripe Water ", it
js not capable of distinguishing the goods of one maker from those ofmthers;

* Criminal Appeal No..1 of 1950 being appeal against th€ judgment of the
Aprellate Side, High Court, in Criminal Revision No. 45-B of 1949, dated the
11th November 1949.

+ Present : U E MAUNG, Chief Justice of the Union of Burma, Mr. ]Usncl
“THEIN MAUN6 and U THAUNG SEIN, J.
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but a mark is distinctive where it points to the goods of a particular personas
for instance in the cases of * Lifebuoy " soap, * Wincarnis ", or * Three Nuns
tobacco.

Loke Nath Sen v. Ashwini Kumar De, (1938) LL. R 1 Cal. 665 at.pp. 667-
668, distinguished,

Gaw Kan Lyc v. Saw Kyone Saing, (1939) R.L.R. 488 at pp. 501-502,
followed.

The words “ Moulania (M) Beedy” i8 a distinctive mark as distinguished
{rom being merely descriptive.

A Trade Mark need not indicate to the public the actnal ownership of the
goods in question. A Trade Mark merely guarantees to the Purchaser that
the goods on which the mark is applied emanate from the same source of
trade as the goods that had hitherto borne the same Trade Mark, It is
not necessary for the public to know the specific source of the article or the
mame of the manafactorer,

The word “Méunlana” is distinctive in that it distinguishes a beedy
manufactured by the Company from other beedies. It is therefore a Trade
Mark within the purview of s. 478. The mere fact that a customer can get
** Moulana Beedy ™ by asking for it by name is not at all inconsistent with the
1abel being a Trade Mark. i
. The Yorkshirve Relish Case, Powell v. The Btrmngham Vmagar Brewery
Co., Ltd., 14 R.P.C. 720 ; Edge & Sons, Lid. v. Nicholls & Sons, Ltd., 28 R.P.C,,
582 ; Dunhill v. Bartleit & chldey. 39 R.P.C. 426 ; Wotherspoon v. Currie,
L.R.5 H.L. 508 ; J. Petley. & Son v.S. Ak Kyun, 2 L B.R. 159, distinguished.

Dr. Ba Han for the applicant,
J. R. Chowdhury for the respondents.
The ]udgment of the Court was delivered by

MR, JusTiCE THEIN MAUNG. —Moulana Beedy Com-

pany, of which the appellant T. C. Mohamed is the

Manager, has been carrying on the business of manu-
facturing and selling beedies for a considerable number
of years. Labels with the words “ Moulana (M)
Beedy " printed in English on them have appeared on
all the beedies manufactured for sale by the Company.
In or about the year 1934 the Company registered the
label as its trade-mark for beedies manufactured by it.
The Company registered it again as its trade-mark for
Beedies on the 1st November 1944, ie, during the
period of Japanese occupation, and again on the
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26th February 1946, i.e., after the liberation of Burma
by the British Forces ; and it has been admitted by the
first two respondents that the Company’s Beedies have
been fairly popular in the market as Moulana Beedies.

The first two respondents were employed as Beedy
rollers by the Company some time in 1947-48 ; and a
few months after they ceased to be employed by the
Company they together with the 3rd respondent
started manufacturing beedies and selling them with
labels which are of the same size as those of the
Company and which have the words ‘ Moulavi (M)
Beedy " printed on them.

Thereupon T. C. Mohamed prosecuted them as well
as the 3rd respondent for counterfeiting the trade-mark
of the Company and for selling their beedies with the
counterfeit trade-mark. The learned Eastern Sub-
divisional Magistrate of Rangoon convicted them of
an offence under section 483 of the Penal Code and
fined them Rs. 100 each. However, the High Court
in Criminal Revision No. 45-B of 1949 sel aside their
conviction and sentences on the ground thalj_tyi'gggi;abei
with the words * Moulana (M) Beedy” printed on it
is not a trade-mark but only a part of the “ get up "’ of
the Company’s Beedies.

T. C. Mohamed has asked for special leave under
section 6 of the Union Judiciary Act, 1948 to dppeal
from the said order of acquittal and he has been
granted spectax leave to do so.in view of the following
observations of this Court in U Saw and four others
v. The Union of Burma (1) :— | |

“It would perhaps be sufficient for the purposes o[ the
present case to' say that if the application for special leave raises
questions cf great and general importance which are likely to
occur often and which questions, if not rightly answered, would
interrupt the die and orderly administration of 3ustxce or divert

(1) 11948) B.L.R. 249 at p, 252,
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the administration of justice into a new and erroneous course,
«<reating a wrong precedent for the future, this Court would
interfere by way of an appeal by special leave in criminal
matters.”

In Burma we have not got any Act like the English
Trade Marks Registration Act, 1875, the English Trade
Marks Act, 1905 or the Indian Trade Marks Act, 1940.
So there is no system for registration of trade-marks
and there is no provision for any statutory title to trade-
marks. The following remarks of their Lordships of
the Privy Council in Thomas Somerville v. Paolo
Schembri (1) in connection with trade-marks in Malta
apply with equal force to trade-marks in Burma :—

** In Malta there is no law or statute establishing the registra-
tion of trade-marks, and no -authority exists from whom an
exclusive right to a particular trade-mark can be ebtained. The
rights of the parties to this'cause are therefore dependent upon
the general prmclples ot the commercial iaw, some of which are
referred to in the judgment of the Conrtl of Commerce. These
principles have been very fully -illustrated and explained by the
House of Lords in the Leather Cloth Co., Lid. v. American
Leaiher Cloth Co. (2); Wotherspoon v. Currie (3); Johnston &

Co. v. Orr Ewing & Co. (4), all of which were cases which arose

before the passing of the first British Trades Mark Registration
Act in the year 1875, :

In the first of these cases, the interest which a merchant or
manufacturer has in. the trade-mark which he uses was thus
defined by Lord Cranwoth (5): ‘ The right which a manufacturer
has in his trade-mark is the exclusive right to use it for the
purpose of indicating where, or by whom, or at what
manuvfactory, the article to which it is affixed was manufactured.’
As soon, therefore, as a trade-mark has been so emplcyed in the
market as to indicate to purchasers that the goods to which it is
attached are the manufacture of a particular firm, it becomes, to
that extent, the exclusive property of the firm ; and no one else
has a right to copy it, or even to appropriate any part of it, if by

{1) {1887) L.R.12A.C. 453 at p. 456-457. (3) L.R.5 H.L. 508,

'2) 11 H.L.C, 538. ‘ {4) 7 A.C.219.
(3) 11 H.L.C, pp. 533-534.
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such appropriatidn unwary purchasers may be induced to believe

- that they are getting goods which were made by the firm to

whom the trade-mark belongs.”

Unlike the corresponding section ih the Indian
Penal Code, section 478 of our Penal Code defines a
trade-mark only as a mark used for denoting that
goods are the manufacture for merchandise of a
particular person. Inthe words of Biswas [., in Loke
Nath Sen v. Ashwini Kumar De (1): '

*This implies that the mark must be * distinctive’ in the
sense of being ‘adapted to distinguish the goods of the
proprietor of a trade-mark from those of other persons.’ Ifa
mark merely describes the quality or origin of an article, or is
such as is commonly used in the trade to denote goods of a
particular kind, such a descriptive mark would obviously not
be a distinctive mark.”

As regards the difference between a mark which is.
distinctive and one which is merely descriptive, a Full

-Bench of the late High Court of Judicature at Rangoon

has held in Gaw Kan Lye v.Saw Kyone Saing (.-2) :

“ Where a mark or phrase merely describes the quality or
origin of an article such as ‘ Custard Powder ', * Malted Milk' or
‘Gripe Water’, it is ot capable of distinguishing the goods of
one maker from those of others ; but a mark is distinctive where
it points to the goods of a particular person as for instange in the:
cases of 'Lifebuoy’ soap, ‘Winecarnis’, or *Three Nuns'
tobaeco.” : '

The question as to whether the Company’s labels with:
the words “ Moulana (M) Beedy” printed on it is
distinctive or merely descriptive, i.c.,, as to whether it
is a mark used for denoting that beedies are the
manufacture or merchandise of the Company, must be
decided in the light of the above rulings and
observations.

(1) (1938} I.L.R. 1 Cal, 665 at pp. 667-668. {2} (1939) R.L.R. 488 at pp. 501-502.
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The words “ Moulana (M) Beedy " cannot merely
describe the quality or origin of the article like the
words ‘ Painkiller ”, * Malted Milk” and “ Madras
Curry Powder.” Far from contending that the word
““Moulana” denotes a particular quality, the first
respondent has actually stated in the course of his
evidence that Kunjamon snd Mohamed Kutty (pro-
prietors of the Moulana Beedy Co.)are the proprietors
of Moulana beedies, that the labels bear the names of

the makers that retaﬂers would mention the name of

the brand when they bought and that they eould read
the labels if they wanted “ t6 know the name ’. The
second respondent also has stated in the course of his
evidence  The customers asked for beedies by names
of the brands. . . . . They can recognizc the
beedies by seeing the labels.”

C. H. Poker (D.W.1), says ‘* The customer mentions

the name when he buys beedy. The customer reads
the label when he buysit.. . . . . I have known
the proprietor of Moulana Beedy for the last six years.”
The second respondent and C. H. Poker have further
stated that Moulana Beedy is the only beedy which
has been advertised in the cinemas and on advertising
motor vans,
It is fairly obvious from the above that the label
with the word * Moulana ” has béen generally regarded

as a brand, which is indicative of the beedy having

been manufactured by the Moulana Beedy Company ;
and this must have been so, having regard to the
number of years for which the Company has used the
label, to the manner in which it has advertised its
beedies and to the names of the proprietors- having
been prominent on the bigger labels for packets of 25
and 500 beedies.

As a matter of Jaw, it will not make any difference
even if customers did not actually know the name of
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the Company. Venkateswaran has pointed out at page
81 of h1s Trade and Merchandise Marks i in Indla :

*“It is well-settled law that a trade-mark need rot indicate
to the public the actual ownership of the goods in question.
A trade-mark merely guarantees to the purchaser that the gocds
on which the mark is applied emanate from the same source of
trade as the goods that had hitherto borne the same trade-mark.
The public need not, therefore, knaw the specific source of the
articles bearing the trade-mark in question, and indeed, do not
often cire to know the name of the particular manufacturer of
the goods. It is sufficient if they identify the goods on which
the mark is applied with a single source, and are able by means
of the mark, {o distinguish the goods emanating from this source
from goods emanating from other sources. This principle
of law is well illustrated by the Yorkshsre Relish case (1) ; Edge &
Sons, Ltd. v. Nicholls & Sons, Lid. (2) and Dlmhsll v. Bartlell
& Bickley (3)."

His statement of the law is supported also by the
following observation of . the Lord Chancellor in
Wotherspoon v. Currie (4):

“ Therefore the name “* Currie’ ‘ought. to be dlstmct as
I believe it is, and the name of the article again, if it hasauguired
a name, should not, by any honest manufacturer, be put upon his
goods if a previous manufacturer has, by applying it to his goods,
acquired the sole use of the name. I mean the use in this sense,
that his goods bave acquired by that description a name in the
market, so that whenever that designation is used he is nnderstood
to be the maker, where people know who the maker is at all—or
if people bave been pleased with an article, it should be recognized
at once by the designation of the article, althcugh the customers
may not know the name of the manufacturer.”

Since the label with the word “Moulana"” is
distinctive in the sense that it distinguishes a beedy
manufactured by the Company from other beedies, it

{1) Powell 2. The Birmingham Vinegar Brewery Co,, Ltd., 14 R.P.C, 720,
. {2) 28 R.P.C. 582.

{3) 39 R.P.C. 426, A

(4) (1872) L.R. 5 English and Irish Appeals 508 at p, 514.
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is a trade-mark within the purview of section 478 of
the Penal Code ; the mere fact that a customer can get
Moulana Beedy by asking for it by name is not at all
inconsistent with the label being a trade-mark.

The present case is distinguishable from Loke Nath

Sen v. Ashwini Kumar De (1) where Biswas J., held that .

there was no trade-mark in the picture of a swan
holding a closed umbrella between its beaks, as the
article itself was known in the market as Ashwini
Chhata and not by the name of the picture. There
the learned Judge observed “ All this evidence may be
good evidence of a trade-mark in the name Ashwini
. Chhata but not in the design.” Here in the present
case the article i1s labelled Moulana Beedy and it is
admittedly known in the market by that name.

It .is more like the case of .Gaw Kan Lye v. Saw
Kyone Saing (2) where the trade-mark on rice bags was
the outline of a small sailing vessel described as a
‘paddy boat and customers boughtthe rice by the name
or description of * Boat Mark Rice.”

It is also distinguishable from J. Pefley & Son v,
S. Ak Kyun (3). There the complainant, who was a
vendor of ground coffee, affixed on each of his tin boxes
a pa.per label with a picture of a railway engine and
carriages.. He also pasted an orange coloured paper
band over the lid and round eath box vertically’; and
on this, on the portion crossing the lid ‘a facsimile of
his signature was printed. The accused sold ground
coftee in similar tin boxes with labels on which a
picture of a steamer was printed. He also pasted on
his boxes pinkish bands with facsimiles of his signature
in the same position as that in which the complainant’s
facsimile signature appeared on his boxes. The

{1) {1938) 1.L.R. 1 Cal. 665 at pp. 667-668.
(2) (1939! R.L.R. 488 at pp. 501-502.
(3) 2.L.BR. 159, ‘
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complaint was of the use of the pinkish band with the
facsimile of the accused’s signature. Fox O.C.].,
observed in that case : |

».
A.KUNJALAM .

AND TWO
OTHERS,

““On the complainant’s boges the chief trade-mark is the
picture of a railway train. They may also have a trade-mark in
the facsimile signature of the elder complainant, but that
trade-mark could not reasonably be held to be infringed by the
use of a signature of another person of a very dif’ferent' name :
consequently a prosecution based on the use ‘of what purports to
be-a facsimile of the accused’s name could not succeed.

The matter resolves itself into whether the band round the
boxes vertically can constitute a trade-mark as defined in the
Indian Penal Code. In my opinlon it cannct. The band is
merely a part of the “gei up’ of the boxes, and although in a
civil suit a trader who imitates the get up’' of the packages in
which another trader -sells his goods may be restrained. by
injunction from so doing, the ‘get up’ does not constitute a
trade-mark. The Indian Penal Code deals only with trade-marks
proper, and not with cases of the description referred to in
Chapter VIII of Mr. Sebastian’s work on Trade-marks under the
heading ‘ Cases analbgou‘s to those of Trade-mark "

The present case is: dxstmgmsbable. inasmuch .as
the complaint is not of the use of any label at all: but
of the use of a label with the words “ Moulavi (M)
Beedy ” printed on it, on the ground that it is a
colourable imitation of the Company’s lable with the
words ‘‘Moulana (M) Beedy” on it. Fox 0O.C.].,
himself has observed in that case *“they may also have a
trade-mark in the facsimile signature” ; and in the
present case we have found that the Company has a

-trade-mark in the words ‘ Moulana (M) Beedy.”

Some manufacturers of beedies might have recently
got the notion, as stated by the learned Judge of the
High Court, that a beedy is not complete without a
wrapper or paper band which with certain lettering
and colouring is called label ; but the Company has
been using the label with the words “ Moulana (M)
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Beedy ” for many years and the recent practice of
other manufacturers cannot by any means have the
effect of reducing what was the Company’s trade-mark
to a mere part of the ““get up.”

- Incidentally the first respondent himself has stated
in the course of his evidence “ some beedies have
labels, somg have no labels. . . . . Almost all
the'beedies with (M) (on their labels) started after I left
Moulana Beedy Company.” ‘

The judgment of the High Court in Criminal
Revision No. 45-B of 1949 which was passed on the
preliminary ground that the Company's label was not
a trade-mark is set aside and the case is remanded to
the High Court for disposal on the merits, on the basis
of the Company having a trade-mark in the label.
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SUPREME COURT.

Dr. THA MYA (APPELLANT)
.

DAW KHIN PU -(RESPONDENTl.*

Budidhist Law—S, 13, Burma Laws dc, 18()8——.l{eaumg of Buddhist Law—
Descrtion by couple—Whether divorce nutomatu: after . specified
period— Authority of Manugye,

Held : That Buddhist Law within the meaning of s. 13 of the Burma'Laws -
Act means the Dhammathats and collection of precedents.

U Pe v. U Maung Maung Kha, (1932) LL.R. 10 Ran, 261 (P.C.). followed.

The view expressed in the Full Bench case of Ma Nyuut v. Maung San
Thein reported in 1.L.R.; (i927) 5 Ran. 537 that where a Burmese Buddhist
husband deserts his wife and for three years: neither contributes to her
maintenance nor has any commnnication with her the marriage is automa-

- ticallv dissolved is incorrect. Such conduct on the part of the husband

evidences his desire for dissolution of the marriage bond ; and cannot in
itself suffice to dissolve the bond created by mutual consent of the husband and
wife. For that bond to be dissolved it is necessary that the wife reciprocates
the desire; and the reciprocation may be express or by conduct clearly
pointing in that direction,

Thein Pev. U Pet, (1906) 3 ..B.R. 75 ; Ma Saw Kin v.-Masng Tus Aung
Gyaw, (1928} 6 Ran, 79.; Civil Ist Appeal No. 37 of 1040, {(1940) R.L.R. 807 ;
MaKa Uv. Po Saw, 4 B,L.R. 340 ; Daw Kyin Hmmn v. Daw Mya Gale, A1.R.
(1936} Ran. 247 ; Maung Ticin Maung v. Ma Kywe (1935) 13 Ran 412
Ma Hnin Zanv. Ma Myaing, {1935) 13 Ran. 487 ; Tan Ma Shwe Zin v. Koo Soo
Chong, (1939) R.L R. 548 at 563; Ma Ysn Mya v. Tan Yauk Pu, (1927) 5
Ran. 406 ; Sclections from the records of the Hlutfaw, p. 24 and Civil Regular
No. 12 of the Judicial Commissioner, Upper Burma, dated 25th- September
1892 ; L Pev. U Maung Maung Kha, (1932) 10 Ran, 261, referred to.

MaNyunv. Maung San Thein, (1627) 5 Ran. 537 ; U Thein v. Ma Khin
Nyunt, (1948) B,L.R. 108, over-ruled.

Remarks in § L.B.R., dissented from,

The Manugye Dhammathal is not the paramount authority in the bedy of
Dhammathals as enunciated by the Privy Council in Ma Huin Bwinv.U Shwe
Gon, (1914) 8 L.B.R. 1, followed by the High Court of Judicature at Rangoon
in Ma Nyan v. Maung San Thein, (1927) 5 Ran. 537.

* Civil Appeal No.1 of 1950 against the decree of the High Court,
Appellate Side in Civil 1st Appeal No. 76 of 1948.

t Present : The Hon'ble Stk Ba U, Chief Justice of the Union of Burma,
MR. JusTiCE E MAUNG and U THAUN6 SEIN, ],
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P. K. Basu for the appellant.
D. N. Duit for the respondent.
Chan Htoon (Attorney-General) dmicus Curae.
The judgment of the Court was delivered by

Mr. JusticE \E MauUNG.—This appeal raises
directly a problem of major importance in Buddhist Law
on which a Full Bench of the Chief Court of Lower
Burma in Thein Pe v. U Pef (1) and a Full Bench of the
High Court of Judicature at Rangoon in Ma Nyun v.
Maung San Thein (Z) had been at issue. The Privy
Council in Ma Saw Kin v. Maung Tun Aung Gyaw (3)

noted the conflict but did not then find it necessary to

attempt a solution.
- The essential facts in the case are not in dispute,
The appellant, then a widower with children, married
the respondent, a spinster, on the 21st July 1937. A
child was born to them on the 27th April 1938, the
parties then being resident at Insein, where the appel-
lant was a Civil Surgeon in the service of the Govern-
ment ; on the 26th June 1938, the wife went away to
Thonze to her parents taking her child with her; and
on the 27th April 1939, she applied for leave to sue her
husband in forma pauperis for her maintenance and
that of her child, Leave to sue was granted to her on
the 6th July 1939 ; and in August 1939, the husband
took another wife, with whom he has been living since.
There is a slight conflict of testimony on how and
why the wife failed to rejoin her husband. It has
been admitted that she went to her parents . with her
husband’s consent and approval and there was no
question then of her leaving her husband for good.

(1) {1906) 3 L.B.R. 75. (2) (1927) 5 Ran. 537. -
(3) (19:8) 6 Ran. 79.
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But while the husband claims that his wife wilfully and
without excuse refused to rejoin him in spite of
repeated requests so to do, the wife's case is that she
‘““sent a letter that if he really wanted me to take as a
wife bona fide, 1 was prepared to come back and
to send a car, “and that there was noresponse to
this letter. On this point, the wife was not cross
examined at all. |

The wife's suit for maintenance was registered as
Civil Suit No. 8 of 1939 in the District Court of Insein
and a decree in favour of the wife was made by that
Court. The High Court of Judicature at Rangoon in
Civil 1st Appeal No. 37 of 1940. (1) affirmed the

‘decree with'a variation, of the nature of which it is not

necessary to enter into here. This decree the wife
succeeded in enforcing till the 1st of March 1942
thereafter the occupation of Burma by Japanese
Military Forces supervened; and clearly under the
impression that a pre-occupation decree could not be
enforced in the Courts functmnmg during the military
occupation, the wife did not seek enforcement of the
decree till August 1946, when in Civil Execution Case
3 of 1946 of the District Court of Insein, she sought to
recover the arrears of maintenance,

In parenthesis, it may be stated that it was not the
wife alone who harboured the delusion that pre-
occupation decrees could not be enforced during
military occupation of the country; for, the husband
by a letter of the 16th November 1943, sent to the
wife through his advocate, sought to impress upon her
that a pre-occupation decree was abrogated by the
country coming under hostile occupation.

The proceedings in execution of 1947 weré contested

by the appellant without success; and on the 25th

March 1947, the appellant instituted the suit out of
(1) (1940) R.L.R.807.
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which this appeal has arisen. In the suit, the appellant
sought to have it declared that the respondent had
ceased to be the appellant’s wife and that, with the
cessation of her status as his wife, she had lost the right
to maintenance. As-a consequential relief, he claimed
an injunction to restrain the respondent from seeking
to take advantage of the decree granted to her in 1939.
. Theappellant’s suit was decreed by the Court of first

instance ; but the High Court on appeal by the

respondent set aside the decree and dismissed the suit.
It is from this decree on appeal of the High Court that
‘this appeal was laid in this Court.

The appellant’s suit has as its very root and
foundation the rule enunciated in Ma Nyun v. Maung
San Thein (1) of the ‘“‘automatic’” nature of the
dissolution of marital status consequent on desertion
for the prescribed period coupled with lack of main-
tenance by the husband of the wife during that period ;
but the appellant and the learned counsel, who in the
Court of first instance settled his pleadings, appeared
unable to decide for themselves whether it was the
appellant who deserted the respondent or wice versa
and also when the desertion by whomsoever it was
committed took place. Hence, the Court was
indifferently offered a choice of three cases. ‘

Two of these cases based on desertion alleged
against the respondent may be dismissed shortly.
The first is that the respondent must be deemed to
have deserted the appellant as from 26th June 1938,
when she went away to Thonze ; and the second is
that the respondent deserted the appellani as from
16th November 1943, when she, ignoring the offer
made by the appellant through his advocate, failed
to resume cohabitation with the appellant. Both
alternatives have been rejected by the High Court ;

(1) (1927} 5 Ran, 537, .
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and though, before us, the appellant’s learned counsel
has said all that can be possibly said in support of

~these alternative cases, we can see no justification to

differ from the High Court.

- As has been noticed earlier, the wife went to her
parents with the consent and approval of the appellant
and it does not appear that the relations betwezn the
husband and wife then, though not too cordial, can be
said to be inimical. In April 1939 the: wife 1mt1at_ed
proceedings in maintenance and in August 1939 the
husband took to himself another wife. Buddhist Law
allows a wife to refuse to cohabit with a husband who
without her consent takes a second wife: Sce Ma Ka U
v. PoSaw (1).and Daw Kyin Hmon v. Daw Mya Gale (2):
The wife's failure to accept the offer of a home with the
appellant coupled as it was with a warning, as already
noticed, that the pre-occupation decree in her favour
had bcen abrogated by hostile occupation clearly
cannot place her in default. :

The third line of attack in the plaint has more
substance. The appellant claims in this behalf that he
must be taken to have deserted his wife when she
initiated the proceedings in maintenance, which she
pursued with success. This would put the date of his
desertion at the 27th April 1939 ; and it is not in
dispute that between 1st March 1942 and 25th March
1947, the appellant did not contribute at all to the
maintenance of the respondent or her child. Wohile it
may be that the letter of 16th November 1943 wiitten

- under instructions from the appellant effected a break

in the period of absence of communication between
husband and wile, there can be no doubt that for at
least three continuous years prior to the institution of
the suit under appeal, there had been no commuinication
at all between the parties.

(1} 4 B.L.R. 340. (2. A.LR. (1936) Ran. 247.
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~ The trial Court accepted the appellant’s claim that
he must be deemed to have deserted the respondent as
from the 27th April 1939, when the respondent found
it necessary to resort to action at law to enforce her

right to maintenance. Applying, then, the dictum of.

Gledhill J., in U Thein v. Ma Khin Nyunt (1) that if
the husband is compelled under the order of a Court
to put:the wife in funds for her maintenance, he does
not ‘‘contribute towards her maintenance in the sense
in which that word is used” in Manugye, Book V,
section 17, the trial Court ignored the payments to the
1st March 1942 under the decree of 1939 ; and, bound
as it is by the Full Bench decision in Ma Nyun v.
Maung San Thein (2), the trial Court, on these findings,
declared the marriage dissolved as from the 27th April
1942, In the eveat, a decree was granfed to the
appellant. :

The validity of the rule enunciated in Ma Nyun v.
Maung San Thein (2) as also of the dicta of Gledhill J.,
in U Thein v. Ma Khin Nyunt (1) being doubied by the
Divisional Bench of the High Court before which the
respondent’s appeal was heard, a reference was made
to a- Full Bench composed of Thein Maung C.J.,
Tun Byu, San Maung, Aung Tha Gyaw and Bo Gyi
JJ., and the Full Bench ruled, infer alia, that money
reccived by the wife for her mainfenance, whether the
husband was constrained to pay the same by reason of
a decree or un order of a Court or whether the funds
were realised by execution of a decree or order for
payment of maintenance, is contribution by'the husband
within the meaning of Manugye, Book V, section 17,

This ruling was not seriously canvassed at the
hearing of the appeal. Clearly, learned counsel
constdered the question to be one of academic interest
only ; and we are satisfied that a decision on this issue

(1) (1948) B.L.R. 108, '

2) (1927) 5 Ran, 537,
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will not affect ‘the result in theappeal. The decision
of the High Court on the major issue, however;, has
been thoroughly distussed beforé us by learned counsel

. on both¥sides ;. and" the ilearned Attorney-General, at

our invitation|: has attended the heating and has given:
us the benefit 8 his fearring,

On the major. issue, the High Court has.said :

" In the case of desertion and failure to nge mamtenance or
to have any c‘ommlfmcatlon for the prescribed period, the marrlag’e
is not dissolved automahcally ‘Desertion by either part; for the
prescribed periad merely renders themarriage yoidable at the will
of the deserted Speuse. -« The marriage tie is n'et dissolved without
an act of volition.on the- part of .the deser ted Spouse \showmg his
or her mtentlon to determme the marriage relation, or in. the‘
w01 ds of U May Oung without conduct revealing a desire for a
divoreé on the ‘part of the deserted party. "

- With this maybe _contrasfed the answer propounded

by the Full Bench of the High Court of:Judicature at
Rangoon . in-Ma Nyun v. Maung San Thein (1), where
the question referred was:

‘“ Where a Burmese Buddhbist husband deserts his wife and
for three years neither contributes to her m“m"emnce ner has any
communication with her, is the marriage automatlcally dlssolved
on the expiration of three years from the date of desertion or is
some further and eXpressed act of volition on the part of one
party to the marriage necessary to effect such dissolution ?."

Maung BaJ., with whom Rutledge C.J., Carr, Mya Bu
and Brown JJ., concurrcd answered the rcferen,c@
“ that the mamage 1s automatlcally dissolved on the-
expxratlon of three years from the date of desertion and
no further expressed act of vohtlon 1s necessary o

.. The Full Bench of the High Court in its judgment
under rev1ew m th1s appea.l appears fully ahve to the

Ll) (1927) '5-Ran. 532-
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danger inherent in the principle of * an act of volition”’
of it contemplating “the idea of a woman - whilst
married to one man having the right to marry another.”
Hence, in propounding its .answer, the High Court
sought to equate “ an act of volition”..-with - *‘ conduct
revealing a desire for a divorce on ‘the: ‘part of the
deserted party.” With this amphﬁcatlon the High
Court was in general concurrence with the ma]orlty
view in Thein Pe's case.

In arriving at these opposing views, the Chlef
Court of Lower Bu_rma and the: High: Court of
Judicature at Rangoon start from a common point,
‘namely section 13 (1) of the Burma Laws Act, 1898,
This statutory provision, a re-enactment of siwilar
prov1310ns in earlier Acts of 1872, 1875 and 1889 reads :

* " “Where in any suit or proceeding, it is necessary for any
Court. {o decide any question regarding succession, inheritance,
m'arri_age or caste, or any religious usage or institution,.the
Buddhist Law in cises where the parties are Buddhist, shall form
the rules of decision, except in so far as such law has, by
legislative enactment, been altered or abolished or is opposed to
any custom having the force of law, "

Adamson C.J., in Thein Pe's case ‘expressed
bimself as : | |

“{n determining questions that come within the purview of
section 13 of the Burma Laws Act, 1898, it should never be
forgotten that the texts of the Dhammathats are not the sole
guide. Those form the rule of decision only in so far as they are
not opposed to any custom sharing the force of law. "

. Irwin J., followed the learned Chief Justice and
said :

I think I have shown enough authority for holding that the
Buddhlst Law for which we have to seek is not the Dhammathats
pure and simple, but.on the contrary that it is a customary law,
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or in other words it is the body of customs observed by the
Burmese Buddbists and that the Dhammathats form one of the
most important sources of information about that bcdy of
customs. "’ ¥

Ranged against them was Fox J., who expressed
the view that :

“ The general rules of Buddhist Law applicable to Burmese
Buddhists are, I understand, those laid down',in;the'Dhammaxhazs,
By these laws Burmese Buddhists profess to be and ‘desire to be
governed in matters of marriage, inheritance and succession.
I cannot call to my mind any instance of any Burmese Buddhisy
claiming any right in such matters based on any custom opposed
to the laws contained in the Dhammathals. The latter are
regarded, as far as 1 can judge, as the fountams of the laws
governing them.’

The learned Judge later in the same judgment said :

““There being no custom relating to the matter in question
proved, the decision must, in my opinion, rest upen the proper
construction of the texts in the Dhammathals connected with
the matter involved in the reference.”

The strongest exponent of the theory of living usage |
predominating over the directions in the Dhammathats
in the corpus of Buddhist Law, perhaps, has been
Page C.]J. Thus, the learned Chief Justice in Maung
Thein Maung v. Ma Kywe (1) said :

* But the value and the sanction of the common or customary
law is tbat it can be moulded to conform to the ever changing
habits and circumstances of a people as one generition succeeds
another ; and it has become necessary for the Courts in Burma
from time to time in recent years to restate the common law of
Burma in the light of new conditions of life that have come into
being, discarding as obsolete ancient rules that no longer accord
with the outlook or the habits of the people, and remodelling the
ancient law to meet the exigencies of modern life.”

(1) (1935) 13 Ran, 412,
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This view was reflected in the statement of Mya Bu
J. in the same case that :

“It would be dangerous to give weight to the written texts
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Again, in Ma Hnin Zan v. Ma Myaing (1), we ﬁnd
Page C.]., stating :

“Now the Dhammathats are not the sole repository. of
Burmese customary law, which is also te be ascertained from
decided cases and the prevailing custosis and practice of Burma,”

And also, later in the samie case :

““The Court is not only at liberty but is bound to decide the
case in accordance with the Burmese customary law as it obtains
to-da