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CHIEF COURT OF BURMA

Daw San v. The Union of Burma

—— Than v. Ramniranjan Lhila

- —— Thi and one v. U Chit Han

John Walker & Sons Ltd. v. U Than Shwe
~ K. Kunjali v. U Tun Tm

Ma San Yin v. U Nyo

P. L. K. Kasi Chettyar v. A. M. Omer Row'ther (a) Ko

Maung Nyo . .

T. P. Mammootty v. The Secretary Mmlstry
Immigration and National Registration

U. C. Paul v. Kamala Singh and one

— Hla Pe v. Daw Pwa Toke and 4 others:

— Kyaw Yin v. Daw Gon and 4 others

— Maung Galay and one v. U Than and, one

— Tun Aung Tha v. The Union of Burma

— Wan Hock v. Myint Thein Co. and four others
V. Israel v. Union of Burma
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CHIEF COURT OF BURMA

" Ahdul Salam v. Hamid Ullah, (19!2) 15 [LC. 16,
distinguished

AngloIndian Drug and Chemlcal Co. v. Swatik Oll
Mills Co., Ltd., A.LR. (1935) Bom. 101, referred to

Badiche Aniline and Soda Fabrik v. Maneckji Shapurp
Katrak, r7 Bom. 584, d‘lsnngulshed

Caltex (India) Ltd. v. Parmanand Teckchand Lalwam
Misc. Petition No. 141 of 1961 of ngh Court
Bom., distinguished

Central Bank of India Ltd. Kasu v. Thakur Das Tulsi
Ram, A.LR. {1933) Lah. 1335, referred, .to

.Channa Singh v. Santa Smgh A.LR. (1950) Pepsu. p. 5,

+  referred to
Clement v. Maddick, (1859) 1 Giff g8, referred to

, C. S. Pillai v. K. K. Kanan, A.LR. (1935) Ran. p. 131
referred to Z

Davlasing Valad Dayaram V. Pandu Valad Chandrabnau
and two others, L.L.R. 9 Bom. 176, referred to

Doe: d. Fryer v. Coombs, (1842) 3 Q.B. 687, 688,
referred to,

Dr: Gordon Seagrave v. The Union of Burma (1952)

B.L.R. (5-C). p- 44 dlstmgunshed
Edwards v. Dennis, (1885) 30 Ch. D. 454, referred to
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99
73
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99
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73
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Ewing v. Buttercup Magarine, Co., Ltd., (1917)
2 Ch. D. 262, distinguished i

Frank Reddaway and Frank Reddaway & Co., Ltd. v.
George Banham and George Banham & Co., Lud,,
(18¢6) A.C. 199, distinguished...

Ganesh Narayan v. The Union of Burma, (1959) B.LR.
(H.C)) p. 6. referred to -

Gaw Kan Lye v. Saw Kyone Saing, (1939) R.LR. 488,
dissented from

James Crossley Eno v. Williams George Dunn, (1890)
A.C. 252, referred to

]. Bollinger and others v. Costa Brava Wine Co., (1960)
Ch. D. 262, distinguished

— K. Shaha v. Dulah Meah, A.LR. (1939) Ran. p. 334
referred to s

Khen Raj v. Durgi, (1941) R.L.R. 495 referred to :

Kyi Chung York v. The Controller of Immigration,
Burma, (1951} B.L.R. 197 (5.C)), referred to

Madho Prasad v. Moti Chand, (1919) XLI All. 381,

referred to

Millington v. Fox. My. & Cr. 338, referred to

Mohamed Ebrahim Salebhoy v. The Controller - of
Immigration, Burima, (1963) BLR. 1951 (CC),
referred to i

Moolji Sicca and Co. v. R'\m]an Ali, (1931) 129 L.C.
612, distinguished

Mt. Gendo v. Radhe Mohan, A.lR. (1932) Lah. 219,
referred to ... sis : o

—— Paro v. Chhaga Singh and another, A.LR. {1924)
Lah. p. 539, referred to . :

National Bank of Indore, A.LR. (1923) Bom. 119,
distinguished ...

Electric Stores v. General Electric Co., Ltd.,

A.LR. (1944) Lah. 386, distinguished
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Oriental Government Security Life Assurance Co., Ltd.,
v. Oriental Assurance Co., Ltd., 11913) 21 LC. 258
distinguished s -

Panna Devi v. Mehta Sham Lal and others, A.LR.
(1933) Lah, 8o0g. referred to

Ravla Haei Prasad Rao v. The State, A.LR, (195:)
(S.C.R.) p. 204. distinguished

Re The Century Spinning and Manufacturing Co., Ltd.
A.LR. (1947) Bom. 445 at 419. referred to

Sarat Chandra v. Tarini Prasad. LLR. XXXIV Cal,
(1907) p. 491. referred to

Singer Manufacturing Co. v. Loog, 11880) 18 Ch. D. 395,
distinguished ;

v. Wilson, (1876)
2 Ch. D. 434, referred 10

Sitaram v. The Superintendent, Rangoon Central Jail
and another, (1947) B.LR. 190 (H.C), referred to

Somerville v. Schembri. (1887) Ltd. 12 A.C. 452,
referred to ...

Subba Narayana Vathiya and others v. Rama Swami
Aiyer ILR. Mad. Vol. 30 (1907), p. 88,
distinguished :

The Bank of Chettinad lid. v. The Income-tax
Assessment, Collection and Inspection  Board,
Rangoon. (1966) B.L.R. 106, referred to

— Commissioner of Income-tax v. Finlay Mills Ltd.
(1952) S.C.R. 12 at 14, referred to

—- Secretary of State for India in Council v. Jawahir
Lal, LL.R. 36 All. 234, referred, to

-— State v. The Secretary of State for Home Affa:rs.
(1917) (1.K.B.}) 922, referred to

Thomas Arthur Taylor v. Virasami Chetti, 6 Mad. 108
distinguished

——— Bear & Sons (India) I..td v. Prayag Sarain and

“other, A.LR. (1940) (P.C.) 80, referred to
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Unani Dawakhana v, Jamdara Dawakhana, LLR. X1l
Lah. 224, distinguished ...

Union of Burma v. U Nyo, Cr. Ref. No. 16 of 1956
of the High Court, referred to

.- v. [F Nvo, (1957) B.L.R. (H.CC), p. ¢8
referred to ¥is

William Moses Ezekiel v, Mrs, Saul Solaer, RUALR. (1937)
p. 196, referred to -~
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CHIEF COURT OF BURMA
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Acts

Cobk oF CiviL PROCEDURE,

CoNTROL OF IMPORTS AND EXPORTS ACT.
LIMITATION ACT.

PenaL Cobz.

RANGOON INSOLVENCY AcT.

SPECIFIC RELIRF ACT.

TRADE MARXS ACT.

‘TRANSFER OF PROPERTY ACT.

UNLAWFUL ASSOCIATIONS ACT.

UrsaAN RENT CONTROL ACT.

Copk o CiviL PROCEDURE—s. 24 (1) (b)—application for transfer of
the case under. Held : 'The question to be considered is not
whether there was actual bias in the mind of the Judge concerned
but whether under the circurnstances surrounding the case there
could arise a reasonable apprehension in the mind of the litigant
that he would not get a fair and impartial trial. This has slways
been the principle under which transfer of criminal cases are
ordered. The same is also true of civil cases wherg the criterion
is whether or not a litigant reasonably harbours an anxiety for
a fair and impartial handling of his case by the Judge concerned.
Mz. Paro v. Chhaga Singh and another, A.1.R. (1924) Lah., p. 539,

referred to.
U Maung GALAY AND ONE v. U THAN AND ONE I10

CobE oF Civii. PROCEDURE 8. 151—whether a Court remanding a case
under s. 151 of the Ctvil Procedure Code is competent to order a
refund of court-fee paid on the memorandum of appeals. Held :
A Court remanding a case under s. 151 of the Code of Civil Pro-
cedure is competent to order a refund of court-fee paid on the
memorandum of appeals. Mt. Gendo v. Radhe Mohan, A.LR,
(1932) Lah., 219 ; Central Bank of India Lid., Kasu v. Thakur
Das-Tulsi Ram, A,LR. (1933) Lah., 135, referred to.

Daw TH! AND ONE v. U CuaiT I1aN ... 71
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ConTroL OF IMrORTS AND EXPORTS (‘TEMPORARY) ACT, 1947—whether
non-payment of customs duty relevant for purpose of an offence
under 5. 3 (1) of the uct. Held : The question of non-paynient
of Customs duty is not relevant for the purpose of an offcnce
:nder 8. 3 (1) of the Control of Imports and Exports ("'emporary)
Act.’

V. IsraeL v. UNION OF BurMa ... vee 113

LIMITATION ACT . 5—application for extension of the period of limitation
—twhether applicable v an application under Order XXII Rude
10 (1) of the Code of Civil Procedure——~abatement of appeal if nu
application is made within time. The appellant sought for
permission to bring in the heirs and legal representatives of the
deceased 4th respondent. The application was time barred under
article 177 of the Limitation Act and the appellant prayed for
extension of the period under s. 5 of the Limitation Act.  Ield :
The extension of the period under s. 5 of the Linitation Act
cannot be allowed inasmuch as it is not made applicable specially
to an application under Order XXI1, Rule 10 (1) of the Code of
Civil Procedure. The Secretary of State for India in Council v.
Jawahir Lal, LLR. 36 Al. 235, referred to.  Held further :
Sub-rule (3) of the Rule 4 of Order XX ! read with Rule 4 of the
Code of Civil Procedure further provides that if no application
is made within time the appcal shall abate as against the deceased
respondent. Panna Devi v. Mehta Sham Lal and others, A.L.R.
(1933) Lah. Sos, referred to.

U WaN Hock v. MyYmNT THEIN Co. & 4 OTHERS ... 16

PenaL CoDE s. 188—whether applicable to an order in a civil suit
between the parties. Held : S. 188, Penal Code, applies to
orders made by public functionaries for public purposes and
not an order in a civil suit between the parties. The operation
of the section is limited to the promulgation by public servants
of orders rclating to safety, health or convenience of the public.
Mere disobedience of an order issucd by the public servant is
not suflicient to fusten the guilt of the accused under this section.
It must also be shown that such disobcedience causes or tends to
cause :—{1) obstruction, annoyance or injury, or risk of it to
any person lawfully employed, or (2} danger to human life,
health or safety, or (3) u riot or affray. Therefore even if the
injunction issued by the Subdivisional Court could be equated
with an order promulgated by a public servant, the spplicant
cannot be convicted under this section without any proof that her
disobedience has caused or tended to cause obstruction, annoyance
or injury to the public, or to any person lawfully employed.

Daw SaN u. THE UNION OF BuRMA .. 3

RANGOON INSOLVENCY ACT—presentation of insolvency pelition as
contemplated by s. 11 (b) of the act. The applicant sought for an
order to adjudicate the respondent, who had left for India and had
not returned to Burma since then, as an insolvent. Held : The
words “ had a dwelling house” in s. 11 () of the Rangoon
Insolvency Act ate preceded by the words “ordinarily resided or
and it is therefore clear that a dwelling house contemplated
therein means 2 dwelling house of the person in respect of whom
an order of adjudication is asked for.

Daw THAN v. RAMNIRANJAN LHILA 67
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SeectFic RevLter ACT 8. 45-—the judicial principle of Audé Alteram .
Partem (Hear the other party)—the question whether it has been
contravened must be judged in the light of the provisions of the
relevant act. The appellant a foreigner, prayed for an order
under s. 45 of the Specific Relief Act to forbear from enforcing
an order under s. 3 of the Foreigners Act.  Held : The judicial
principle Audi Alteram Partem (Hear the other party) popularly
known as “ natural justice '’ varies with varying constitutions of
statutory bodies and the question whethier in a particular case it
has been conttavened must be judged not by any pre-conceived
notion of what it inay be but in the light of the provisions of the
relevant act, for example, the Forcigners Act. It can be gathered
from the provisions of the particular statute Whether an admini-
strative tribunal or body has a duty to act judicially., S. 3 of the
Foreigners Act does not cast any duty on the Chairman. Kyf
Chung York v. The Controller of Immigration, Burma (1953)
B.L.R. 197 (8.C.); The State v. The Secretary of State for
Home Affairs, (1917) 1.K.B. 922 ; Sitaram v. The Superintendent,
Rangoon Central Jail and another, (1957) B.L.R. 190 (H.C));
Mohamed Ebrahim Salebhov v. The Controller of Immigration,
(1963) B.L.R. 51 (C.C.); The Bank of Chettinad Ltd. v. The
Income-tax Assessment, Collection and Inspection Board, Rangoon
(1966) B.L.R. 806, referred to,

T. P. MAMMOOTTY wv. THE SECRFTARY, MINISTRY OF IMMI-
GRATION AND NATIONAL REGISTRATION ... . 4

Surr FOR DIVORCE ON THE GROUND OF MATRIMONIAL FaurrT-—
valuation for purpose of jurisdiction—plaintiff’s right to choose the
Jorum. Held : Ordinarily it is the value put by the plaintiff
on his suit that préma facie determines jurisdiction and in a suit
of the nature brought by the respondent against the applicant
where the subject matter does not admit of being satisfactorily
valued the plaintiff is at liberty to put any value he likes provided
the valuation is dona fide. 'Thus, if a plaintiff is found to have
chosen 1 forum in accordance with law the burden lies on the
applicant to make out a strong case for a transfer and that a mere
balance of ¢onvenience in favour of proceeding in another Court
has been held to be not a sufficient ground. Madho Prasad v.
Mots Chand, (x919) XLI All 38t ; Khem Raj v. Durgi, (1941)
R.L.R. 493, referred to. -

MaSaxnYinv. UNvo ... 92

SulT FOR INFRINGEMENT OF A TRADE-MARK—whether such a suit is
mainiainable—in an infringement whether fraud ndist he established—
whether an owner of a trade-mark ir vespect of a particular com-
modity has a right to prohibit or prevent other persons from the use
of such mark tn connection with vouds of a totally different characier.
The appellant’s case is that he is the owner of the Trade Marks
JOHNNIE WALKER (words) and the JOHNNIE WALKER
striding ficure representations which have been used on bottles of
whisky sold by lum in Burma.  The respondent was said to have
used the words “ Burmese JOHNNIE WALKER ” with the
striding figure of “ JONNY WALKFER ” on his Blood Tonic
bottles. Held ;@ A suit for iafringemnt of trade -mark is
maintainable. Millington v. Fox, 3 My. & Cr. 338 ; Clement v. .
Maddick, (1859) 1. Giff. o8 ; re the Century Spinning and Manit- -
Jacturing Co., Ltd., A.1.R. (1947) Bom. 445 at 449 ; The Com-
missioner of Income-tax v. Finlay Mills Ltd., (1952) S.C.R. 12 at 14
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referred to. Gaw Kan Lye v. Saw Kyone Saing, (1939) R.L.R.
488, dissented from. Held further : A trade mark, being in the
nature of property, cannot be appropriated by anyonce without
the permission of its owner. If a person appropriates it, e will
be committing an actionable wrong whether he does it honestly
or fraudently. Singer Manufacturing Co. v. Wilson, (1867) 2 Ch.
D. 434, referred to. Held further : A person does not acquire
a monopoly in the use of any trade name irrespective of any kind
or class of goods inasmuch as there is no such thing as a monopoly
of & pro in the nature of copyright or patent. An owncr
of a trade mark in respect of a particular commodity has no right
to prohibit or prevent other persons from the use of such mark
in connection with goods of a totally different clLaracter. The
evidence on record shows that the appellant’s commeodity is
whisky, an alcoholic drink, whereas the respondent’s merchandise
is blood tonic, a medicinal preparation without any trace of
alcohol. The goods are admittedly ditfcrent in character and
class. The appellant’s whisky is sold by licensed stores only ;
on the other hand the respondent’s blood tonic 1s marketed thr-
ough road-side stalls. The consumcrs of the respective com-
modity also belong to different scctions of the puhlu .. Therefore
it cannot be said that the usc of the appellant’s mark by the
respondent is likely to decetve or causce confusion to members of
public that goods vended by the respondent are manufactured by
or in anyway connected with the appcllunt. Sincer Manu-
Jacturing Co. v. Loog. (1880) 18 Ch. 1D. 395 ; Jumes Crossley Iino
v. Williams George Dunn, (1890) A.C. 252 ;ank Redilaway and
Frank Reddaway and Co., Lid., v. George Banham and Ceorge
Banham and Co., Ltd., (1896} A.C. 199 ; Ewing v. Builercup
Margarine Co., Ltd., (1919) 2 Ch. D. 262 ; 5. Bollinger and
others v. Costa Brava Wine Co., (1960) 1 Ch. D. 262; Thomas
Arthur Taylor v. Virasami Chetti 6 Mad. 108, Badische Aniline
and *Soda Fabrik v. Maneckji Shpuriji Katrak 17 Bom. 584;
Abdul Salam v. Hamid Ullah (1912) 15 1.C. 16, Moolji Sicca
and Co. v. Ramjan Ali, (1931) 129 I.C. 612 ; Oriental Government
Security Life Assurance Co., Ltd., v. Oriental Assurance Co., Lid.,

(1913) 21 I.C. 258 ; Unani Dawakhana v. Jamdara Dawakhana
LL.R. XII Lah. 224 ; National Bank of Indore, A.L.R. (1923)
Bom. 119 ; National Electric Stores v. General Elcctric Co., Lid.,
A.LR. (1944) Lah. 386 ; Caltex {(India) Lid., v. Parmanand
Teckchand Lalwant, Misc, Petition No. 141 of (1061) of High
Court, Bom. distinguished. Fdwards v. Dennis, (1885) 30 Ch. D.
454 ; Anglo-Indian Drug and Chemical Co. v. Swastik Oil  Mills
Co., Lid.. A.LR. (1935) Bom., 101 ; Somerville v. Schembri, (1887)
12 A.C. 452 : Thomas Bear & Sons (India) Ltd., v. Prava'v
Marain and other, A LR. (1940) (P.C.) 86, referred to.

Joun WaLker AND Sons L1n, v. U THAN SHWE 73

Surr POR RECOVERY OF ARREARS OF RENT—suit premises standing in
the name of the respondent’s son—whether the suit should be of
representative mature—-definition of the term * landlord > wunder
the Rent Control Act. Held : The term “landlord” under the
Urban Rent Control Act includes not only the person entitled to
receive rent for himself but also one entitled to receive rent on
sccoint of another. The definition is very wide and is not i
restricted to a person who by himself rented out the premises.

- K. KUNJAva.UTUNTm 88
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SuIr  FOR RECOVERY OF MONEY DUE ON THE PROMISSORY NOTE—sutt by
the endorsee of a payee of the pro-note against the executant—
whether the exccutant can question on the ground that the endorsee
had acted as his agent in discharging the debt. 'I'he respondent
executed a promissory note in favour of one S. Chettiar who after
endorsing sold it to the appellant. In a suit for recovery of the
money due on the pro-note, the respondent set up the defence
that on failure of the settlement, which was done with the help of
the appellant, between him and the Chettiar the appellant with
his prior consent brought the note for a reduced sum with the
money belonging to him (the respondent). Held : In a suit brou-
ght by the endorsee of 2 payee of the promissory note against
the executant the claim of the endorsee can be questioned by the
executant of the promissory note on the ground that the
endorsee had acted as his agent in discharging the debt due
on the promissory note. Subba Narayana Vathiya and others
v. Rama Swami Aiver, I.L.R. Mad., Vol. 30, (1907} p. 88,

distinguished.
P. L. K. Kast CHerrvar (@) U Kast v. A. M. OMER
RowTtHer (@) Ko MAauNG Nyo ... 213

Surt FOR RECOVERY OF POSSESSION OF A P1ECE OF LAND-~ Transfer of
Praperty Act s. 44—transfer by one of two or more co-owners of his
share of imunovable property or anv interest theretn—ihether the
tranferee acquires the transferor’s right to joint possession. The
appellant sued for recovery of possession of a piece of land which
was bought by him and three others who are his relatives. Two
of the co-owners sold the eastern half of the land to the 1st
respondent and her husband, but the appellant claimed to
have acquired by way of inheritance the right, title and interest
of the 2 owners who had dicd. Held @ Under s. 44 of the Transfer
of Property Act when one of two or more co-owners of
immoveable property transferred his share of such property or
any interest therein the transferee acquives the transferor’s
right to joint possession. Thus, it is clear that by virtue of the
sale made by Daw Pu before her death of the 1st respondent and
her husband had acquired Daw Pu’s share in the suit land and
as such the appellant could not be termed the sole owner thereof
since that sale. Therefore, the suit in the present form based on
absolute ownership by wav of inheritance is not sustainable.
Daviatsing Valad Dayaran v. Panduy Valad Chandrabhau and
two others, I.L.R. 9 Bom. 176 ; Chamna Singh v. Santa Singh,
A.LR. (1950) Pepsu, p. s, referred to. ’

U HLaPeo. Daw PwA TOKE AND OTHERS ... 09

Surr oN PROMISSORY NoTE—admission of the execution of the note—
allezation that the suit pro-note was not in the present form when
exccuted—burden of proof. Held : 'The plaintiff sues on a
promissory note and the defendants admit the execution of the
note hut allege that the pro-note was not in the present form when
they c¢xccuted it.  ‘T'he burden is on the defendants to prove that
the promissory note is not what is appearedtobe. C. S. Pilla
v. Konan A.LR. (1935) Ran., p. 131 ; ¥ K. Shaha v. Dulak

Megl: ALR. (1939) Ran., p. 334 : William Moses FEzekiel v.
Myrs. Saul Sofaer, R.L.R.(1037) p. 196; Doe d. Fryer v. Coomhs,

(1942) 3 Q.B. 687, 638, referred to.

U. C. Pavr v, Kavara SINGH AND ONE .- 95
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Surr uNDER O. 21, RULE 103 OF THE CODE OF CIVIL PROCEDURK-— )
whether O. 21, Rule 103 applies unless an order has been made under
Rule 98, Rule 99 and Rule yor—uwhether such a suit is concerned
only with actual possession at the date of order. Held : 'The suit
was one under O.21, Rule 103 of the Code of Civil Procedure and
as such the 1st respondent has no locus standi being a judgment-
debtor in the case out of which the suit has emanated. Order
21, Rule 103 does not apply unless an order has been made under
Rule 98, Rule 99 and Rule 101. Not only it is necessary that
an actual order under the said rule should have been made but
the order must also have been one made after investigation
as contemplated by Rule 97, sub-rule (2), and Rule 100,
sub-rule (2). No  such order has been passed by the Court
concerned. Sarat Chandrav. Tarini Prasad, 1.L.R. XXXIV
Cal. (1907) p. 491, referred to. Held further: A suit under O. 21,
Rule 103 is concerned not only with actual posscssion at the date
of the order. The suit must be to establish the right which the
plaintiff claims to the present possession of the property.

U Kvaw Yin v. Daw GON AND 4 OTHERS 106

Tae UNLAWFUL ASSOCIATIONS AcCt s. 17 (1)—vxchanging boots for
the lost gun—uwhether the act can be said to have contributed for
the purpose of assisting an unlawfu! association—question of inens
sea—wohether a conmviction under s.17 (1) of the Unlawful
Associations Act is sustainable in the absence of mens rea. The
appellant’s gun was robbed and the same was finally rccovered
only on payment of 10 pairs of boots to the communist
insurgents by way of ransom. Held: Even if the act of the
applicant on supplying the boots falls within the ambit of the
term exchange as defined in s. 118 of the Transfer of
Property Act, he can still be said to have contributed the articles
for the purpose of an unlawful association within the meaning
of s. 17 (1) of the Unlawful Associations Act, as his act clearly
amounted to the giving for the common purpose of the use by
the members of the association. Held further: So far as
statutory offences are concerned words of statute are given
eflfect to as they stand without bringing in the  cextrancous
mens rea doctrine for the purposes of determining the guilt of
the offender and the dictum applies to a conviction under s. 17
(x) of the Unlawful Associations Act. Dr. Gordon S. Seagrave
v. The Union of Burma, (1952) B.L.R. (5.C.), p. 44; Ravla Hari
Prasad Rao v. The State, A.I.R. (1951) {S.C.R.), p. 204, disting-
uished. The Union of Burma v. U Nyo, (1957) B.L.R. (H.C.),
p. 58 ; The Union of Burma v. U Nyo, Criminal Ref. No. 16
of (1956) of the High Court ; Ganesh Narayan v. The Union
of Burma, (1959) B.L.R. (H.C.), p. 6 referred to. -

U Tun Aunc TaA v. Ture UnioN or Burma ... 10
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v. Commissioner of Income-tax, Kerala 1968 1.T.R., p. 8:18.
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CRIMINAL REVISION
Before U Sein Thinn, ¥. -

DAW SAN (APPLICANT)
Y. ' ‘
THE UNION OF BURMA (RESPONDENT).*

Penal Code s. 188—~Whether applicable to an order in a civil suit between the
parties. ‘

Held: S. 188, Penal Code, applies to orders made by public functionaries .

for public purposes and not an order in a civil suit between the parties. The
operation of the section is limited to the promulgation by public servants of
orders relating to safety, health or convenience of the public. Mere dis-
obedience of an order issued by the public servant is not sufficient to fasten
the guilt of the accused under this section. It must also be shown that such
disobedience causes or tends to cause:— (1) obstruction, annoyance or injury,
or risk of it to any person lawfully employed, or (2) danger to human life,
health or safety, or (3) a riot or affray. Therefore even if the injunction
issued by the Subdivisional Court could be equated with an order promulgated

by a public servant, the applicant cannot be convicted under this section -

without any proof that her disobedience has caused or tended to cause ob-
struction, annoyance or injury to the public, or to any person lawfully employed.

— for the applicant.

U Mya Shein (Government Advocatel for the respondent.

U SEIN THINN, ]—On the complaint filed by U Ba
Thaung who had been apointed a Receiver in Civil Regular
Case No. 5 of 1960 of the Subdivisional Court, Moulmein,

*Criminal Revision No. 203(B) of 1967.

YReview of the order of the 4th Additional Magistrate, Moulmein, dated
the 29th day of May 1967, passed in his Criminal Regular Trial No, 187 of
1966, on recommendation made by Sessions Judge, Moulmein, that the con-
viction be quashed. ' ‘

ccC.t
1968

Jano.
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Daw SaN
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Tue UwnoN
OF BURMA.

the applicant Daw San was prosecufed under section 188
of the Penal Code. The case against Daw San was that
she had wilfully disobeyed the temporary injunction
issued by the Subdivisional Court in Civil Miscellaneous
Case No. 7 of 1964, restraining her from collecting rents
in respect of the suit premises. The learned trial
Magistrate came to the finding that Daw San had collected

rents in disobedience of the order issued by the Subdivi-

sional Court and that she was therefore guilty of an offence
under section 188 of the Penal Code. He accordingly
convicted her of the said offence and sentenced her to pay
a fine of K 100 or in default to suffer one week’s rigorous
imprisonment. The learned Sessions Judge of Moulmein,
who had taken up this case in revision in his Criminal
Revision Case No. 18 of 1967, has recommended that the
conviction registered against the applicant Daw San, be
quashed on the ground that section 188 was not relevant
to the case made out against her.

- The recommendation of the learned Sessions Judge
must be accepted. Section 188, Penal Code, applies to
orders made by public functionaries for public purposes
and not an order in a civil suit between the parties. The
operation of the section is limited to the promulgation by
public servants of orders relating to safety, health or con-
venience of the public. Mere disobedience of an order
issued by the public servant is not sufficient to fasten the
guilt of the accused under this section. It must also be
shown that such disobedience causes or tends to cause :—
(1) obstruction, annoyance or injury, or risk of it to any
person lawfully employed, or (2) danger to human life,
health or safety, or (3) a riot or affray. Therefore, even
if the injunction issued by the Subdivisional Court could
be equated with an order promulgated by a public servant,
the applicant Daw San cannot be convicted under this

_section without any proof that her disobedience has caused



or tended to cause obstruction, annoyance or injury to the ?,;25

public, or to any person lawfully employed. In the —
circumstances 1 have no alternative but to quash the con- DA%, 5™

A .
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viction and sentence passed by the trial Court on the 3%,-vor

applicant Daw San.
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CIVIL MISCELLANEOUS APPEAL
Bgfore U Kyaw Zan U and U Chit, ¥¥.

T. P. MAMMOOTTY (APPELLANT)
V.

THE SECRETARY, MINISTRY OF IMMIGRATION AND
NATIONAL REGISTRATION (RESPONDENT).*

Specific Relief Act s. 45—the judicial principle of Audi Alteram Partem
(Hear the other party)— the question whether it has been contravened must
be judged in the light of the provisions qf the relevant act.

The sppellant, a foreigner, prayed for an order under s. 45 of the Speclﬁc
Relief Act to forbear from enforcing an order under s. 3 of the Foreigners
Act,

Held: The judicial principle Audi Alteram Partem (Hear the other party)
popularly known as “ natural justice ’’ varies with varing constitutions of
statutory bodies and the question whether in a particular case it has been
contravened must be judged not by any pre-conceived notion of what it may
be but in the light of the provisions of the relevant act, for exampliec, the
Forexgners Act. It can be gathered from the provisions of the particular
statute whether an administrative tribunal or body has a duty to act judicially.
Section 3 of the Foreigners Act does not cast any duty on the Chairman.

Kyi Chung Yorkv. The Controller of Immigration, Burma, (1951) B.L.R.
197 (8.C.); The State v. The Secretary of State for Home Affairs, (1917)
IK.B. 922; Sitaram v. The Superintendent, Rangoon Central Yail an
another (1957) B.L.R.190(H.C.); Mohamed Ebrahim Salebhoyv. The Con-
troller of Immigration (1963) B.L.R. s1 (C.C.); The Bank of Cheitinad Ltd.
V. The Income-tax Assessment, Collection and Imspection Board, Rangoon,
{1966) B.L.R. 806 referred to.

U Tun Nyo for the appellant.

Mr. S. K. Ghosh (GoVernment Advocate) for the respondent.

U Kyaw ZaN U, J.—In Civil Miscellaneous Case No. 123
of 1966 of this Court, the appellant, an Indian Muslim
prayed for an order under section 45 of the Specific Relief
Act “ requiring the Ministry of Immigration and Nationai

®Civil Miscellaneous Appea! No. 40 of 1967.
tAgainst the order of the Judge (U Thet Pe) sitting on the Original Side

of this Court in Civil Miscellaneous Case No. 123 of 1966, dated the G6th
October 1967,




Registration, Burma, Rangoon, to forbear from enforcing
its order ” under section 3 of the Foreigners Act directing
the appellant, a foreigner, to leave this country, and to
allow him to continue residing in the country. He com-
plained that the Bureau of Special Investigation enquired
behind his back about him on the false information
received from letters written by persons not in good terms
with him. ‘

Under section 3 of the Foreigners Act the Chairman of
the Revolutionary Council of the Government of the Union
of Burma has discretion to order in writing any foreigner
to leave the country or be deported forthwith. The trial
Court rejected the application with costs and withdrew
the stay order. Hence this appeal. The appellant’s
Advocate submitted that he was not pressing the applica-
tion for stay of the order filed again in this appeal and
prayed for permission to withdraw it. . The prayer is
granted.

As per diary order dated 23rd October 1967 notice was
issued to the respondent for hearing before the appeal was
admitted, and we have heard the appellant’s Advocate and
the Govemment Advocate for the respondent for the
purpose of admission of this appeal.

We would like to point out that under section 3 of the
Foreigners Act it is in the discretion of the Chairman of
the Revolutionary Council to make the order, and
section 44 of the Specific Relief Act say§ the Chief Court is
not authorized to make any order binding on him. The
relief under section 45 is analogous to the English writ of
Mandamus and it is a high prerogative writ but it is
discretionary. Section 45 (f) of the Act makes it clear that
Mandamus is not applicable to the Head of States. In
Kyi Chung York v. The Controller of Immigration,
Burma (1) which is the leading case on the point the late

(1) s1 BL.R. 197 (5.C.).
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Supreme Court quoting the submission of the Attorney-
General in The State v. The Secretary of State for Home
Affairs (2) said “Every country which extends its
hospitality to an alien can terminate the hospitality, and
can do so by sending the alien back to his own country.”

In that case Lord Justice Swinfen Eady said in the judgment

“ A Secretary of State is not required to justify in a Court
of Law his reasons for making a deportation order in the case
of an alien. )

The same may be said of the Chairman of the Revolu-
tionary Council. The principle that a sovereign State has
absolute power to deport an alien is accepted by Interna-
tional Law. This authority was followed in Sitaram v.
The Superintendent, Rangoon Central ]ml and another (3)
where the Bench said:

“In our opinion, so long as the person roncerned is a
foreigner it is not for the Courts of law to question the
desirability or otherwise of his deportation under section 3 (b)
of the Foreigners ‘Act. This matter is entirely within the
province of the executive authorities.”

In Mohamed Ebrahim Salebhoy v. The Controller of
Immigration (4) it was again laid down:

“It is a well established principle in International Law
that foreigners enter a sovereign State only by permission and
on the sufferance of the State and they are liable to be
expelled or deported from the State at the pleasure of the
authorities who exercise the sovereign power of the State.
This principle has found its place in such of our statutes
as the Foreigners Act, section 3 of which gives unbridled
power of deporting foreigners to the Governmental authori-
ties, and there have been numerous decisions which have
upheld this power.”

The Advocate for the appellant submitted that the
inquiry held in the absence of his client, who had no-

(2) (1917) LK.B. 922. ' (3) (xg57) B.L.R. 190 (H.C.)
{4) (1963) B.L.R. 51 (C.C.).




opportunity of cross-examining the witnesses, if any, is
against natural justice, and relied upon a passage at page
368 of Maxwell on Interpretation of Statutes (gth Edition)
which says in giving judicial powers to affect prejudicially
the rights of person, a statute is understood as silently
implying, when it does not expressly provide, the condition
or qualification that the power is to be exercised in accord-
-ance with the fundamental rules of judicial procedure, that
is to say, the person sought to be prejudicially affected
shall have an opportunity of defending himself. We
agree. But in the instant case the statute expressly pro-
vides that the Chairman has absolute discretion to order
any foreigner to remove himself from the country or be
deported forthwith. Under section 45 of the Specific
Relief Act the jurisdiction of the Court is limited to cases
where there is clear breach of duty to do or for bear from
doing, as the case may be, that is. to say, to exercise its
discretion or refrain from exercising its discretion. When
once that discrétion has been exercised bona fide its
correctness cannot be challenged nor can a party be
directed to exercise the discretion in a particular manner.
The Bank of Chettinad Limited v. The Income-tax Assess-
ment, Collection and Inspection Board, Rangoon (5). 'This
judicial principle Audi Alteram Partem (Hear the other
party} popularly known as “ natural justice " varies with

varying constitutions of statutory bodies and the question

whether 